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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
APPELLANT'S BRIEF
Plaintiff/Appellee,
V.

DANIEL HERRERA,
Defendant/Appellant.

Case No. 20000819-CA
Priority No. 2

JURISDICTION AND NATURE OF PROCEEDING
This is an appealfroma conviction on one count of Possession of a Controlled
Substance, a first degree felony, in violation of U.C.A. § 58-37-8 (1953, as amended) and
Possession of Paraphernalia, a class B misdemeanor, in violation of U.C.A. § 58-37a-5
(1953, as amended). The defendant was found guilty after a one day jury trial before
Judge Clint S. Judkins, First District Court Judge, held on July 19, 2000. Sentencing was
on September 1, 2000, before Judge Clint S. Judkins. The defendant was sentenced to the
Utah State Prison to serve a term offiveto life on thefirst-degreefelony with the sentence
to run consecutive with the defendant's existing sentence. Additionally, the defendant was
sentenced to serve a term of six months for possession of paraphernalia to be served
consecutive to thefirst-degreefelony and existing sentence.

Jurisdiction to hear the above-entitied appeal is conferred upon the Utah Court of
Appeals pursuant to U C A § 78-2a-3(2) (1953 as amended)

STATEMENT OF ISSUES PRESENTED ON APPEAL
AND STANDARD OF REVIEW
POINT I

Was there sufficient evidence to support thefindingthat the

defendant knowingly and intentionally possessed an illegal substance''
STANDARD OF REVIEW
In reviewing a claim of insufficiency of the evidence, the Court of Appeals reviews
the evidence and all inferences which may reasonably be drawnfromit in a light most
favorable to the verdict, and reverses convictions only when the evidence so viewed, is
sufficiently inconclusive or inherently improbable that reasonable minds must have
entertained a reasonable doubt that the defendant committed the crime of which he was
convicted State v Johnson. 821 P 2d 1150 (Utah 1992)
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
See addendum B for the following
U S CONSTITUTION AMEND V
U S CONSTITUTION AMEN XTV
UTAH CONSTITUTION ART 1, SECTION 12
UTAH CODE ANN SECTION 58-37-8
UTAH CODE ANN SECTION 58-37a-5
UTAH CODE ANN SECTIONS 78-2a-3
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STATEMENT OF THE CASE
The defendant, Daniel Herrera, pleaded not guilty to one count of Possession of a
Controlled Substance, a second degree felony with an enhancement and a class B
Misdemeanor for Possession of Paraphernalia. The charges arose out of an incident that
happened on or about March 24, 2000, in Brigham City, Box Elder County, State of Utah.
On or March 24, 2000, the defendant was arrested on an outstanding warrant and
in the search of the vehicle in which the defendant was a passenger there was found
paraphernalia and a certain amount of methamphetamine and marijuana.
The defendant was charged with Possession of a Controlled Substance and
Possession of Paraphernalia. The defendant requested a jury trial. The defendant was
found guilty of Possession of a Controlled Substance and Possession of Paraphernalia on
July 19, 2000. The defendant was sentenced on September 1, 2000. The evidence did not
support the elements of Possession of a Controlled Substance and Possession of
Paraphernalia
STATEMENT OF THE FACTS WITH CITATIONS TO THE RECORD
On or about March 23, 2000, Officer Ortiz of the Brigham City Police Department
received a tip that the defendant would be at a certain address the next day to purchase a
cell phone. (R. 13, 114, 157). On March 24, 2000, Officers Ortiz, Vincent and Howard
staked out the location in which the defendant was to show. The defendant arrived at the
address as a passenger in a Honda automobile with two other individuals. (R. 79-82).
The defendant was in the back seat of the vehicle. Krystal Greer ("Greer") was the driver
and Joseph Willard ("Willard") was in the front passenger seat. (R. 167). There is
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confusion between the three officers regarding the defendant's position in the back seat
and will be discussed later.
The vehicle parked at Amanda Willard's residence, the residence in which Officer
Ortiz was told through a tip that the defendant would be. The residence was not known
as a drug residence. (R. 134). All three individuals, Greer, Willard and the defendant,
exited the vehicle and went into the residence. (R. 7,82, 103-104, 115-16, 166-67).
Within approximately 15 minutes Greer and Willard exit the residence, get into the vehicle
and drive away and the defendant remained in the residence. (R. 7, 8, 82, 104, 116, 166).
Neither the three officers staking out the residence nor any other officer followed the two
individuals to see where they went and what activity or activities they were involved in.
(R. 116).
After approximately 15 minutes, Greer and Willard returned to the residence
where the defendant was. Both Greer and Willard went into the residence. Within 15-20
minutes Greer, Willard and the defendant left the residence. (R. 83, 104, 116, 166-67).
The officers pulled over the vehicle driven by Greer several blocks after the vehicle
had left the residence. (R. 84). All three officers were in civilian clothes in an unmarked
car. The officers exited the unmarked police car with their guns drawn and shouting at the
three individuals in the vehicle. (R. 12, 14, 84-88, 119, 121-22, 124-25). The officers
observed the three individuals. None of the individuals were immediately compliant with
the officers'requests. (R. 86,108,125-26). It is consistent with the three officers that
the defendant ducked or dove in the back seat, however, two officers testified that the
defendant ducked to the left - towards the front driver's side (R. 168-70, 191); Officer
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Ortiz' testimony had the defendant divingfromone side to the other. (R. 105, 108-9,
120).
The officers' initial concern was the defendant's action of diving down in the back
seat. Officer Vincent testified that the defendant dove and that Vincent did not see
anything in the defendant's hands. (R. 173). It was Vincent's impression, an officer often
years experience that the defendant was hiding. (R. 170,174). Ortiz testified that the
defendant's actions were consistent with either ducking down to hide one's self, hiding
something, or reaching for a weapon. (R. 124-25, 156).
Upon the officers approach to the car they removed each of the three individuals
separately. The defendant was removed and search and nothing was found on his person.
(R. 7-19). The search of Willard resulted in drugs being found on his person, including
methamphetamine, marijuana and paraphernalia. (R. 126-27). Greer did not have drugs
on her person however; Greer's purse did contain drugs. (R. 128-29).
After the individuals were secured Officer Howard searched the vehicle and found
a black box on thefloorboardof the back seat within inches of being under the front
passenger seat. (R. 90-91). The black box converted into a scale, and inside the box
were a syringe, a Q-tip and a baggie (R. 92). A Camel's cigarette box was found under
the driver's seat with a rock of methamphetamine in a baggie and another empty baggie.
(R. 133).
The defendant was charged with possession of the black box and the cigarette box.
The defendant was not the owner of the vehicle. (R 9, 10, 115, 135).
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The defendant requested a jury trial. At the trial the state put the three officers on
as witnesses and rested the state's case. The state did not have either of the individuals
that were with the defendant testify.
Additionally, the three officers, Ortiz, Howard and Vincent all testified from one
incorrect report. (R. 192). Officer Ortiz was the officer in charge. Ortiz prepared the
only report regarding this arrest with minimal input from Howard and Vincent. The report
had mistakes regarding where the evidence was found. The police report incorrectly
identified where the black box was found. The report stated that the black box was found
on the defendant; Officer Ortiz corrected the report's error on the stand. (R. 131). The
report stated that the cigarette box was found under the passenger seat; once again Officer
Ortiz corrected the error of the report on the stand. (R. 132-33).
Officer Howard that effectuated the search of the vehicle did not write a report.
(R. 129-30, 191). Howard testified the report did not accurately reflect what he
remembered. (R. 192). Officer Vincent that helped with the stop and did the
measurements for the enhancement purposes did not write a report and admitted that was
a mistake. (R. 171).
This is an appealfromthe jury verdict on the above case. The verdict was
rendered on July 19, 2000. Defendant was sentenced on September 1, 2000.
SUMMARY OF THE ARGUMENT
The State provided insufficient evidence to prove beyond a reasonable doubt, to
the jury, that the defendant had constructive possession of an illegal substance and
paraphernalia, the elements of U.C.A. § 58-37-8 and § 58-37a-5 (1953 as amended).
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ARGUMENT
POINT I
THE EVIDENCE WAS INSUFFICIENT FOR
THE JURY TO FIND THE APPELLANT GUILTY
OF CONSTRUCTIVE POSSESSION OF AN ILLEGAL
SUBSTANCE AND PARAPHERNALIA
The state's evidence was insufficient to prove beyond a reasonable doubt that the
appellant knowingly and intentionally possessed methamphetamine, marijuana and
paraphernalia. The appellant was not found with the controlled substance or paraphernalia
on his person or on his property. The controlled substance and paraphernalia were found
in a vehicle not owned by the defendant. To prove the appellant had intent to possess the
controlled substance or paraphernalia the state must show the appellant had constructive
possession of the controlled substance and paraphernalia. To prove that the appellant had
constructive possession, it the state must prove
[tjhere [was] a sufficient nexus between the accused and the
drug [or paraphernalia] to permit an inference that the
accused had both the power and the intent to exercise
dominion and control over the drug [or paraphernalia].
There must be facts which show that the accused intended
to use the drugs or paraphernalia as his own.
State v. Layman. 985 P.2d 911, 913 (1999)(citing State v. Fox. 709P.2d 316, 319 (Utah
1985)). In the case of Layman, the Utah Supreme Court recognized that proving
constructive possession "is a highly fact-sensitive determination." IdL The Utah Supreme
Court discusses factors that were relevant in Fox, (a case which the defendant was aware
of illegal substances in the home but did not have control over the substances or the intent
to exercise control over the substances) and found that the list of factors in Fox and State
v. Salas. 820 P.2d 1386 (Utah Ct. App. 1991) may be helpful but an exact list of factors
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could not be narrowed down because there would be factors specifically relevant to each
case that arose. The Utah Supreme Court felt it was dangerous to try and make a
checklist of specific factors and the best legal test was to look to see if there was a
sufficient nexus between the defendant and the drugs or paraphernalia to "permit a factual
inference that the defendant had the power and the intent to exercise control over the
drugs or paraphernalia." State v. Layman. 953 P.2d 782, 787 (Utah Ct. App. 1993).
What the factors do is give the Court and the trial court a guideline to determine
constructive possession.
A case of constructive possession presents a case that must be proved by
circumstantial evidence. The present case is a case of constructive possession, the illicit
drugs and paraphernalia being found in an automobile that the appellant did not have
ownership over or exclusive occupancy of. There must be more than the mere presence of
the appellant in an automobile where illicit drugs and paraphernalia are found to sustain a
conviction of possession. Layman, at 787. The cases of Salas. Fox and Layman have set
out examples of determining factors that could be looked at in cases to help determine
constructive possession.
For an example of factors, for the present case, is the case of Salas, that involved
constructive possession involving a defendant in an automobile. The factors this Court
looked at to link the accused with the drugs included "incriminating statements, suspicious
or incriminating behavior, sale of drugs, use of drugs, proximity of defendant to location
of drugs, drugs in plain view, and drugs on defendant's person. Layman at 787.
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In the present case there were the above factors and more to indicate that the
appellant was not in possession of the illicit drugs and paraphernalia. The factors that
must be looked at in this case are the following:
a)

The individuals were pulled over by police officers because the officers
were staking out the residence to arrest the appellant on an outstanding
warrant not for suspicion of drug use (R. 5, 6, 11);

b)

The reason the police knew where the appellant would be was a tip that
the appellant was to be at the residence to purchase a cell phone - not a
drug transaction (R. 13, 14, 157);

c)

Only one officer, Officer Ortiz, completed a report on the arrest and
seizure and the report was filled with errors regarding where the
evidence was located, the report was inconsistent with Officer
Howard's testimony regarding his search of the vehicle, Officer Howard
and Officer Vincent failed to file a report regarding their participation in
the arrest (R. 15-18, 130-36, 92, 93, 194);

d)

There were three (3) individuals in the car, the appellant and two other
individuals, Greer and Willard (R. 167);

e)

The appellant was a passenger in a car that the appellant did not have
ownership of (R 9, 10, 115, 135);

f)

All three individuals went to a residence that the police of Brigham City
did not recognize as a drug residence (R 7, 82, 103-04, 115-16, 134,
166-67);
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g)

Prior to the arrest, the two individuals, Willard and Greer, left the
residence, in the vehicle, and were gone for approximately 15 minutes
(R. 7,8,82, 104, 116, 166);

h)

The police do not know where Willard and Greer went or what
activities they did while they were out of view of the police (R. 116);

i)

When Willard and Greer returned, both went back into the residence
under surveillance and came out approximately 15 minutes later with
the appellant (R. 83, 104, 116, 166-67);

j)

The police never observed the appellant with the evidence, either the
black box or the Camel cigarette box, the police officers never saw the
car(R 135);

k)

Upon the arrest of the appellant, the appellant was searched. No drugs
were found on the person of the appellant (R. 7-19, 135, 155);

1)

After a search of the vehicle was completed a cigarette box was found
under the driver's seat. Upon opening the cigarette box the officer
found an empty baggie and a baggie with a methamphetamine rock
inside it (R. 93);

m)

On thefloorboardof the back seat, just a few inchesfrombeing under
the front passenger seat, the officer found a black box. After inspecting
opening the box the officer found paraphernalia (R. 16);

n)

The Camels cigarette box was not in plain view (R. 93, 133);

o)

The black box might have been in plain view - however, the black box
hid the paraphernalia and drugs that were inside the box (R. 90-92);
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p)

Wiliard had drugs and paraphernalia on his person (R 126-27),

q)

Greer had paraphernalia and marijuana found in her purse (R 128-29),

r)

The appellant was not under the influence of illicit drugs,

s)

The appellant denied that the drugs were his,

t)

Wiliard was charged with possession of drugs (R 162),

u)

Wiliard did not testify that the drugs and paraphernalia found in the
vehicle belonged to the appellant,

v)

Greer was not charged with possession of drugs or paraphernalia (R
162),

w)

Greer did not testify that the drugs and paraphernalia found in the
vehicle belonged to the appellant,

x)

Upon arrest the officers testified that none of the individuals were
initially compliant with the officers (R 86, 108, 125-26),

y)

The appellant made a diving or ducking motion when the car was pulled
over, by the unmarked police car and civilian dressed police officers
with guns drawn (R 12, 14, 84-88, 119, 121-22, 124-25),

z)

Officer Vincent testified he did not see anything in the appellant's
hands when he ducked down in the car (R 173-74), and

aa)

All three officers testified that the appellant's actions were consistent
with hiding (R 124-25, 156, 170, 174)

Analyzing the above factors, the appellant did have an outstanding warrant for his
arrest that allowed the Brigham City Police to stop the car and arrest the appellant
However, even the police were aware that the appellant's trip to the residence that day
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was to purchase a cell phone. There was no information in the tip given to the police or
the residence in which the appellant was going to alert the police to any drug activity. The
evidence presented in the above list does not have a sufficient nexus to the appellant to
prove constructive possession.
Examining the evidence on a whole. What the state presented was an elementary
case with little direct and circumstantial evidence of the following; the appellant was in the
car, the appellant was arrested by the police because of an outstanding warrant, there were
drugs found in the car, a car that was not the property of the appellant, one piece of
evidence was not in plain view and was under the driver's seat, the other piece of evidence
might have been in plain view but appeared as a plain black box. The only suspicious
behavior the state presented was that the appellant ducked down in the seat and might
have been reaching. However, even the police officers admit that the appellant's actions
were consistent with attempting to hide. With the information provided that the police
stopped the car with guns drawn and the appellant had an outstanding warrant it is
reasonable to believe that the appellant was attempting to hide himself.
The state failed to show a nexus between the appellant and the drugs and
paraphernalia sufficient enough to infer that the appellant had both the ability and intent to
exercise dominion and control over the drugs and paraphernalia. Salas at 1388. The
state's witnesses never provided the needed nexus between the appellant and the drugs or
paraphernalia; and as such the testimony nor the evidence was of such a "quality and
quantity as to justify [the] [fact finder] in determining guilt beyond a reasonable doubt."
State v. Lavman. 953 P.2d 782, 787 (Utah Ct. App. 1993). In the case at bar the
evidence, as listed above, does not nor did not meet that threshold.
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To meet such a threshold the state cannot be allowed to merely submit a laundry
list of circumstantial evidence provided by the police and then demand that the appellant
try and prove his innocence. That is exactly what happened in the present case. The
state submitted the evidence and testimony and the appellant was left with trying to prove
the drugs and paraphernalia were not his.
The appellant requests that his conviction be reversed because of the state's failure
to offer evidence with either quantity or quality to provide a sufiBcient threshold to meet
their standard of proof of beyond a reasonable doubt that the appellant knowingly and
intentionally possessed an illegal substance and paraphernalia.
CONCLUSION
The appellant requests this Honorable Court to reverse and in the alternative
reverse and remand his case for the following reason:
There was insufficient evidence to establish the elements of the crime of possession
of an illegal substance and paraphernalia pursuant to constructive possession.
RESPECTFULLY SUBMITTED this r3(

day of May, 2001.

Candace S. Bridgess
Box Elder Public Defend
Attorney for Appellant
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CERTIFICATE OF MAILING
I hereby certify that I mailed, postage prepaid, a true and correct copy of the
foregoing BRIEF to the following
Assistant Attorney General
ATT: Criminal Appeals Division
Kent Berry
Assistant Attorney General
160 East 300 South, 6th Floor
P.O. Box 140833
Salt Lake City, Utah 84114-0833

DATED this /$[

day of May, 2001.
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ADDENDUM A

Q.

And what is it you do there?

A.

I'm a detective.

Q.

And was that the situation on the 24th of March -- on or

about the 24th of March of this year?
A.

Yes.
MR. GALLEGOS:

Your Honor, at this time prior to

her actually getting into the case, I would invoke the
exclusionary rule as to the other officers who may be
testifying.
MR. BUNDERSON:
THE COURT:
are.

The exclusionary rule --

Very well.

I think they know who they

For the purposes of this hearing, will you go out in

the foyer?

Do not discuss the case amongst yourselves, with

anyone else except for the respective attorneys.
Q.

(By Mr. Bunderson)

On or about March 24th, Malinda,

did you have occasion to be looking for this defendant,
Daniel Herrera?
A.

Yes.

Q.

Was there a warrant outstanding for him?

A.

There was.

Q.

Had you received notification of that warrant in some

fashion?
A.

And if so, how?

We had a violation of probation/parole from Daniel

Herrera from the FBI.
Herrera.

We did have a picture of Daniel

It was in the police department.

Laurie Shingle, RPR
801-395-1055

Also, on statewide there was a warrant for aggravated
assault.
Q.

All right.

And you got word that he might be in the

area and where he might be; is that correct?
A.

That is.

Q.

And so you went looking for him with -- basically with

two other officers, Officers Howard and Vincent; is that
correct?
A.

That is.

Q.

And this was on the 24th of March, which led to this

particular arrest leading to these charges; is that correct?
A.

Yes.

Q.

Okay.

And you found the defendant at a home here in

Brigham City; is that correct?
A.

That is.

Q.

All right.

And what was the address of that?

Do you

recall?
A.

I believe it was 24 West 100 North.

Q.

Okay.

A.

Yes.

Q.

With other individuals?

A.

Yes.

Q.

And at that time when you first saw him, was the vehicle

Now, when you first saw him, was he in a vehicle?

arriving at this residence in Brigham City?
A.

Yes, it was.

Laurie Shingle, RPR
801-395-1055

So you were basically sitting on it, watching.

You had

1

Q.

2

an idea that he'd be there; is that correct?

3

A.

Yes.

4

Q.

All right.

5

A.

Three.

6

Q.

And at that time when it arrived, did you notice who was

7

driving it?

8

A.

Yes, I did.

9

Q.

And were there two males and a female in the vehicle?

10

A

Yes.

11

Q

Of the -- was it the female driving it at that time?

12

A

The female was driving.

13

Q

I'm sorry?

14

A

The female was the driver.

15

Q

Okay.

16

A

Yes, they did.

17

Q

And went into the residence?

18

A.

Yes.

19

Q

Shortly thereafter, did someone come out of the

20

residence?

21

A

22

female driver and the passenger, front seat.

23

Q

Who did he turn out to be?

24

A

John Willard or Joseph Willard.

25

Q

Okay.

How many people were in the vehicle?

And did all three individuals get out?

If so, who?

Two individuals came out of the residence.

It was the

Those two got in the car and left; is that

Laurie Shingle, RPR

correct?>
A.

Yes, they did.

Q.

And approximately how long were they gone?

A.

Oh, they were gone maybe -- anywhere between five, ten

minutes.
Q.

All right.

Now, during the time they were gone, did you

make a phone call?
A.

Yes, I did.

Q.

To whom?

A.

The individual that stayed at that resi.dence whc was

known as; Amanda Willard.
Q.

Did you speak with her?

A.

Yes, I did.

Q.

What: did you ask her?

A.

I --• what I stated to her is who I was, who I was with,

and asked her if the individual inside was a Daniel Herrera.
She stated yes.
Q-

Okay.

And as I understand it, this same car returned in

five or ten minutes, as you've testified?
A.

Yes.

Q.

And did the driver -- well, who was in it at thi s time?

A.

The same people that had exited before.

Greer.
Q.

Who was driving at this time?

A.

Krystal Greer.

Laurie Shingle, RPR
801-395-1055

It was Krystal

1

Q

And they got out and went into the house again?

2

A

Yes.

3

Q

Approximately how long were they in there?

4

A

Maybe about another five, ten minutes.

5 1

Q.

And then who came out of the house?

6

A

All three individuals came back out.

7

Q

Those being?

8

A

Krystal, Joseph Willard, and Daniel Herrera.

9

Q

And what did they do?

10

A

Got back into the vehicle.

11

Q

Same vehicle?

12

A.

Yes.

13

Q

Who was driving at this time?

14

A

Krystal.

15

Q

And you pulled that car over after it pulled away,

16

beisically; is that correct?

17

A.

Yes.

18

Q

Within a few blocks?

19

A.

Yes.

20

Q

Okay.

21

vehicle?

22

A.

Yes.

23

Q

Who were they?

24

A

It was her parents.

25

Q

Krystal Greer's parents?

Did you ascertain the registered owners of the

Laurie Shingle, RPR

A.

1 °'

Yes, Krystal Greer's parents.
Did Mr. Herrera ever- claim any ownership right in the

vehicle?
A.

No.

Q.

To your knowledge?

A.

No.

Q.

Mr. Herrera was arrested at that time andi that arrest

led to the discovery of these items, which are being
introduc ed or will be introduced in evidence at his trial;
is that correct?
A.

That is.

Q.

And those items werei all in the car, not on his person;

is that correct?
A.

That. is.
MR. BUNDERSON:

Okay.

That's all I have at this

point, Your Honor.
THE COURT:

Mr. Gallegos?

MR. GALLEGOS:

I believe Mr. Herrera has some

questions and then I'll follow up after him.
THE COURT:

Mr. Herrera?

MR. BUNDERSON:

Excuse me, Your Honor.

Before it

goe;s further I will indi.cate -- and I think you have to do
this preliminarily now that you've heard the testimony -that he has no standing.

He's a nonowner, passenger, not

asserting any ownership claims in the vehicle, not exerting
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1

any control over the vehicle.

2

And the testimony is that the items we're going to introduce

3

at trial were found in the vehicle.

4

THE COURT:

5

MR. GALLEGOS:

You can just do it from right there.

Here's a microphone.

8
9

Very well.

Mr. Herrera?

6
7

He simply has no standing.

CROSS-EXAMINATION
BY MR. HERRERA:

10

Q.

All right.

The warrant.

I need a copy of the warrant.

11

You got a warrant, search warrant -- I mean, for my arrest?

12

A.

I don't have that copy with me.

13

Q.

You don't have that copy?

14

A.

I'm not sure if someone has a copy of it.

15

Q.

So more than likely you just raided us with the guns and

16

stuff like that and you had no warrant?

17

A.

18

is on statewide.

19

Q.

20

f r o m that t i m e b e f o r e y o u a r r e s t e d m e , h o w m a n y d a y s w a s

21

before you found out that I was out in this area -- Brigham

22

City

23

A.

W e h a d h e a r d r u m o r s o n and off f o r a b o u t a g o o d

24

Q.

A couple of days?

25

A.

No.

Is it around here someplace?

Well, it's -- it's not like we can't get you a copy.

H o w long

-- o k a y .

H o w long d i d y o u k n o w that

I was

area?
--

It's -- it's been longer than a couple of days.
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It

-it

Q.

Longer than a couple of days?

A.

Yeah.

Q.

How long does it take to get a warrant?

A.

You know, I'm not sure.

It just depends on the court

system and -Q.

Hour, two hours?

A.

It depends on the court system and how long they take to

get it out -Q.

Because --

A.

-- judges' signat ures and stuff.
THE COURT:

Mr. Herrera, wait till she fully

responds to the question.
MR. HERRERA:
Q.

All right.

(By Mr. Herrera)

the warrant.

Okay.

I need a -- a want a copy of

I need a copy of the warrant.

MR. BUNDERSON:

Ob] ection.

The testimony is there

was a warrant.
Q.

(By Mr. Herrera)

You know, it's just -- God, you just

don 't go to a car and vehicle and just point guns at
everybody without a warrant.

You said there was a warrant

for my arrest.
THE COURT:

That's argument now, Mr . Herrera.

Do

you have questions for this witness?
That s -- let me see.

MR. HERRERA:
one I got right here.

This is the

(Tenders document to bailiff.)
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It's

1

not even signed.

2
3

MR. BUNDERSON:

Are you seeking to mark this and

introduce it?

4

MR. HERRERA:

5

from the discovery.

6

anything.

That's the one they -- they sent me
It's not even signed by a judge or

7

MR. BUNDERSON:

8

MR. HERRERA:

9

MR. BUNDERSON:

10

MR. HERRERA:

11

THE COURT:

12

Do you have a motion?
What?
Do you have a motion?

No, but I got proof right there.
Do you have questions of this witness?

If so, ask them.

13

MR. HERRERA:

14

THE COURT:

15

No.

I'm done.

Mr. Gallegos?

(WHEREUPON, there's an off-the-record discussion.)

16

CROSS-EXAMINATION

17

BY MR. GALLEGOS:

18

Q.

19

regarding Daniel Herrera was that he was going to buy a cell

20

phone at Amanda Willard's residence; is that correct?

21

A.

That is correct.

22

Q.

And -- and when you pulled the vehicle over, was there

23

just one police car involved or was there more than one?

24

A.

25

they could get a visual off of First West on to Amanda's

Just when you were on this tip, the only tip you had

We had a police car sitting over on First West where
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house, just to make sure that other people weren't running
out.
Q.

But, I mean, when you actually effectuated the stop, how

many cars -- I mean, was there just one police car that -A.

There was myself and then there was backup officers

after that.
Q.

And -- but, I mean, when you made the stop, when you

initially made the stop, you were in an unmarked vehicle?
A.

That is correct.

Q.

And who was in the car with you?

A.

Myself, Detective Vincent, and Detective Howard.

Q.

And so you three were the initial stop?

Backup arrived

a minute later or something?
A.

Yes.

Q.

A few seconds later?

A.

Yeah.

Q.

About how long then?

A.

I would say our next car arrived within the next minute

or two, next couple of minutes.
Q.

Okay.

And -- and you -- you got out of the car with

your guns drawn?
A.

Yes.

Q.

I mean, you testified -- or in the police report it says

that found on Daniel Herrera was a black box with a needle,
Q-tip, plastic baggie with what appears to be
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methamphetamine inside.

But you just testified that nothing

was found on Daniel Herrera.
A.

In the pretrial I also testified that I was not the

individual who searched Daniel Herrera.

That would be

Detective Howard.
Q.

Is this the report that you filled out?

A.

Yes, it is.

Q.

Okay.

And so, I mean, why would you have -- how would

you explain you put that on there then?

Did you talk to

Detective Howard prior to filling out this report?
A.

Actually, I -- I did my report, and in talking with

Detective Howard, he is the one that stated to me that
nothing was found on Daniel Herrera.

It was found in the

vehicle.
Q.

Where -- so where was the black box actually found?

A.

Detective Howard -- you'd have to ask him.

Q.

You haven't spoken to Detective Howard about this case?

A.

Well, I have, but you'd need to ask him about where

the -- he's the one that searched the vehicle.
Q.

Well, I'm asking you.

Do you know where -- has

Detective Howard told you where it was found?
A.

Detective Howard told me it was found in the vehicle.

Q.

Where at in the vehicle?

A.

Like I said, you'd need to ask him on that.

Q.

You're preparing for trial for this case and you don't
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1

cigarettes were found?

2

A.

3

found.

4

or under the driver's seat.

5

vehicle.

6

Q.

7

box or the Camel cigarettes?

8

A.

9

know, he did state that nothing was found on Daniel Herrera.

10

The black box was found in the vehicle, as well as the empty

11

box of Camel cigarettes.

12

Q.

13

hearing I believe, that you believe the meth or the -- the

14

contents m

15

cigarettes when they sent them to the lab; isn't that

16

correct?

17

A.

18

referring to.

19

Q.

Pardon me?

20

A.

Item number 5?

21

that?

22

Q.

23

happened to the black box and you stated that you believed

24

that item number 5, which is the Camel cigarettes, and the

25

b l a c k b o x , s o m e h o w t h o s e c o n t e n t s w e r e m i x e d a n d sent to

I -- I'm not sure where those Camel cigarettes were
I'm not sure if they were found under the passenger

Okay.

I know that it was found in the

Has he told you anything else regarding the black

Not that I believe, no.

All I can think of is that, you

Then -- and then you testified at the preliminary

Yeah.

the black box were combined with the Camel

Items number 5 is what I -- I believe what you're

I didn't -- I didn't catch all that.
Is that what you're referring to on

Well, at the preliminary hearing I asked you what had
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the

know where the black box was found?
A.

No, you'd need to ask Detective Howard.
MR. BUNDERSON:

Objection.

That's an argumentative

question, and everything that's relevant for this hearing
has been asked and answered on that issue.
THE COURT:

No, I think Mr. Gallegos has a good

point.
He's asking you, has -- has this other officer told you
where he found the box?
THE WITNESS:

Right.

And he -- he did state to me

that it was found in the vehicle.
THE COURT:

Did he tell you anywhere else that it

was found or where in the vehicle it was found?
THE WITNESS:
THE COURT:

Under one of the seats, I believe.
Well, then respond to Mr. Gallegos.

That's what he's asking.
Q.

(By Mr. Gallegos)

Under -- under one of the -- the

front seats?
A.

Yeah, well --

Q.

The driver's or passenger side seat?

A.

Yes.

I believe he stated that it was found under the

passenger seat.
Q.

Under the passenger seat?

A.

Yes.

Q.

And that's the same passenger seat where the Camel
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lab together.

1
'

A

Wasn't that your testimony?

'

At --

Q.

I'm just asking you --

A.

Right.

Q.

-- did you or did you not testify at the preliminary

hearing that that's what happened?
A.

I -- what I testified to was that I believe that some of

the items were added in together• to give one total amount of
something.
Q.

And, specifically, you said the Camel cigarettes and the

black box, correct?
A.

I -- I could have said that.

Q.

You don't remember?

A.

No, I don't.

Q.

Okay.
MR, GALLEGOS:
THE COURT:

No further questions.

Redirect, i.f any?

MR. BUNDERSON:
THE COURT:

I -- I really --

I don't. have anything further.

Thank you.

You may step down.

Additional witnesses, Mr. Bunderson?
MR. BUNDERSON:

That's all we have, Your Honor, for

the suppression hearing.
THE COURT:

Very well.

Mr. Gallegos?
MR. GALLEGOS:

We have none, Your Honor.
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1

THE COURT:

Argument?

2

MR. BUNDERSON:

Your Honor, as I indicated, there's

3

no standing.

4

clear under United States and Utah appellate decisions that

5

he has no standing under those circumstances, unless he's

6

exercising some control over the vehicle, which he's not.

7

So there's no possibility, I submit, that he has any

8

standing.

9

He's a nonowner, passenger in a vehicle.

It's

Secondly, even aside from that, there was a warrant

10

outstanding for his arrest, checked by the officer.

11

testified as to -- actually two warrants, if I understand it

12

correctly, but at least one.

13

they're entitled to pull the car over, if it contains

14

Mr. Herrera.

15

phone call to Amanda Willard.

16

THE COURT:

17

And under those circumstances,

And she confirmed that it did by making the

Very well.

Mr. Gallegos?

18
19

She

MR. GALLEGOS:

I'll defer to Mr. Herrera, Your

Honor.

20

THE COURT:

21

MR. HERRERA:

Mr. Herrera?

Okay.

Okay, I understand that.

22

Yeah, I had a warrant for my arrest -- outstanding warrant

23

for my arrest and stuff like that, but as -- when I was

24

searched

25

s e a r c h e d and n o t h i n g w a s found o n m e , as s h e said,

-- w h e n I w a s p u l l e d out of the v e h i c l e a n d I w a s
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it's

1

A.

Correct.

2

Q.

And is that a routine rotation the Brigham City Police

3

Department engages in?

4

A.

Yes.

5

Q.

Gives everybody experience as a detective and a patrol

6

officer; is that correct?

7

A.

Yes.

8

Q.

Looks good on your resume for promotions, too, right?

9

A.

Uh-huh.

10

Q.

I'll call your attention to the 24th day of March of

11

2000.

12

in Brigham City that day and working with officers Ortiz and

13

Vincent?

14

A.

Yes.

15

Q.

At some time that day, did you have occasion to be

16

sitting in a car, all three of you together -- if I've got

17

that fact right --

18

A.

Yes.

19

Q.

-- in an area approximately First North and First West

20

here in Brigham City?

21

A.

22

First North and Main Street is where we were parked.

23

Q.

24

old gas station there --

25

A.

And did you have occasion to be working and on duty

It was actually in the gas station on the corner of

Okay.

Yes.

There's a -- it's not abandoned, but there's an

Yeah.
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Q.

- - i s that correct?

A.

Yes.

Q.

Okay.

A.

Yes.

Q.

All right.

Were you in an unmarked car?

And did I have it right, the three of you

were in the same car?
A.

Yes.

Q.

All right.

Let's just talk about your observations.

The others will testify to what they saw.

At some time that

day I believe you saw a vehicle come to a particular
residence in that area, and you could see it from where you
were sitting; is that correct?
A.

Yes.

Q.

About what time of day was that, approximately?

A.

I don't recall exactly.

It was in the afternoon

sometime.
Q.

Okay.

And do you recall what type of car you saw pull

up to this residence?
A.

I believe it was a green Honda.

Q.

Okay.

And what was the residence?

Do you have the

address of the residence?
A.

Yes.

Q.

Okay.

It was 24 West 100 North.
And did anyone exit from that green Honda?

If

so, how many and who?
A.

Yes.

There were three people that exited and -- and
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1

walked f rom the vehicle into the house.

2

at the o ther names here
MR. GALLEGOS:

3

Daniel Herrera -Your Honor, I'm going to object.

4

looks li ke he's looking at something.

5

he' s looking at.
MR. BUNDERSON:

6

I'll have to look

I don't know what

I assume his notes.

7

Q.

(By Mr. Bunder son)

8

A.

It's the copy of the police report is all

9

MR. GALLEGOS:

It

Is that correct?
Yes.

It's a report that he didn't write,

10

and so I would -- I would ask that he not be allowed to have

11

it.

12
13

THE COURT:

Well, the objection will be sustained.

He' s to - - t o respond to the questions from his own memory.

14

THE WITNESS:

15

THE COURT:

16

Okay.
If he can't remember, then lay a

foundation for the documents he's reviewing.

17

MR. BUNDERSON:

All right.

18

Q.

(By Mr. Bunderson)

19

A.

Three people, yes.

20

Q.

Can you describe them?

21

A.

Well , it was Daniel Herrera, Joseph Willard, and a

22

female that was the driver of the vehicle.

23

her name for sure.

24

Q.

Okay

25

A.

Yes.

Three people?

I don't remember

And a female was driving the car you said?
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Q.

When the three left the car, did you see anyone else in

the car?
A.

No.

Q.

They went into this building or apartment you've

des cribed, given us the address of; is that correct?
A.

Yes.

Q.

Okay.

Obviously, you couldn't see what was going on

inside, I assume?
A.

Correct.

Q.

How long were they there?

A.

All three of them stayed for, I would guess

approximately 15 minutes or so.
Q.

Okay.

And then after that -- I assume alluding to the

fact that somebody left; is that correct?
A.

Yes.

The female and a Joseph Willard left, walked back

out to the car and drove away.
Q.

And, again, you stayed there watching for a while?

A.

Yes.

Q.

Did the car return?

A.

It did.

Q.

Same car?

A.

Yes.

Q.

And who was in it this time?

A.

The same two individuals that had left earlier.

Q.

Did they pull up to the same address?
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A.

Yes, they did.

Q.

And what did they do?

A.

They exited the vehicle and walked into the house.

Q.

Okay.

A.

I would have to guess another 15 or 20 minutes.

Q.

Okay.

A.

At that point the original all three individuals left

And how long were they in the house?

And at that point, what happened?

the house and got in the car.
Q.

And, again, their names?

A.

Daniel Herrera, Joseph Willard, and the female driver.

Q.

Okay.

Now, when you refer to Daniel Herrera, is that

the defendant seated here next to Mr. Gallegos?
A.

Yes, it is.
MR. BUNDERSON:

May the record indicate he's

identified him in the courtroom?
THE COURT:

The record will so show.

Q.

(By Mr. Bunderson)

What did the car do?

A.

It made a U-turn on 100 North and headed back east

toward Main Street.
Q.

So does that mean the car drove right by you?

A.

Yes, it did.

Q.

Got even closer?

A.

Yes.

Q.

How were the people seated in the car?

A.

As I said before, the female was driving, Joseph Willard
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was in the front passenger seat, and Mr. Herrera was in the
back seat.
Q.

Okay.

And they're just the three of them?

A.

Yes.

Q.

And I neglected to ask you, during the time that Willard

and the female went into the house after the car came a
second time, did you see anyone else in the car?
A.

No.

Q.

Did you ever see anyone around the car during the times

that there wasn't someone -- these three individuals in it?
A.

No.

Q.

Okay.

And did the three of you in your police car then

pul 1 out and pull this car over?
A.

Yes, we did.

Q.

And where did you actually get it stopped?

A.

It was approximately 360 North Main, in that area.

Pulled into a driveway of a residence.
Q.

Okay.

Were you in a marked patrol car?

A.

No.

Q.

Were any of the three of you in uniform?

A.

No.

Q.

Now, you're not in unform today, but I see a badge on

your hip.
A.

Yes.

Q.

Were you dressed in the same fashion that day?
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Do you

1

recall?

2

A.

Similar.

3

Q.

You wear the tie to come to court.

4

A.

Correct.

5

and handcuffs in the back of my belt.

6

Q.

7

dressed in a tie that day.

8

approximately that same fashion?

9

A.

Yes.

10

Q.

And there's not a gun in your holster today, but that --

11

there would be a gun there?

12

A.

Yes.

13

Q.

Okay.

14

of you dressed similarly in terms of your badges and your

15

guns and handcuffs?

16

A.

Yes.

17

Q.

Now, describe what happened then.

18

Honda --

19

A.

Yeah.

20

Q.

-- p u l l e d

21

A.

Uh-huh.

22

Q.

What happened after that?

23

A.

All three of us got out of the car.

24

I don't -- identifying ourselves as police officers and

25

telling the people in the car to put their hands up.

Okay.

I didn't have the tie and the -Okay.

But I had the badge and -- and gun on my side

Could you just stand up?

Thank you.

into a

I realize you weren't

Was your badge worn in

To your recollection, were all three

You say the green

driveway.
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We began yelling.

I

1

repeated that numerous times myself and I heard both Officer

2

Ortiz and Officer Vincent doing the same thing.

3

Q.

4

stay in the car?

5

A.

6

that type of thing.

7

Q.

8

vehicle?

9

A.

Yes.

10

Q.

Now, you say the car pulled into a driveway.

11

car pull in right behind it?

12

A.

Yes.

13

Q.

It's still in the afternoon?

14

A.

Yes.

15

Q.

Was it daylight though?

16

A. Yes.

17

Q.

18

raining, snowing, anything like that?

19

A.

No, it was not.

20

Q.

Okay.

21

yelling, as you've indicated; is that correct?

22

A.

Yes.

23

Q.

Describe what you saw the occupants of the green Honda

24

do, if anything.

25

A.

These are things like:

Yeah.

Okay.

Okay.

Freeze, police, police officers,

Please put your hands up, show me your hands,

Were all three occupants of the car still in the

Do you recall the weather conditions?

Did your

Was it

All three of you get out of the car and start

The two individuals in the front seat hesitated for
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several moments, and then finally did comply and I was able
to see their hands.

Mr. Herrera, sitting m

the back seat,

immediately ducks down out of -- out of sight.

As I walked

closer to the car, I could see that he was -- had both hands
up under the front seat of the car.
Q.

Now, which side of the vehicle was he on, driver's side

or the passenger side?

I know he's in the back seat, but do

you recall?
A.

I -- I think he was just kind of right m

the middle.

Q.

Okay.

A.

But he -- he had reached with both hands up underneath

the driver's seat when I saw him.
Q.

Okay.

Under the driver's side of the front --

A.

Correct.

Q.

- - o r the driver's seat.

Okay.

And what was your

reaction to that, if anything?
A.

Quite frankly, made me nervous.

Q.

And why?

A.

I -- I believed that he was reaching - - o r feared that

he was reaching for a weapon of some type and was going to
pull that out from underneath the front seat.
Q.

And then your reaction to that?

A.

I just continued to yell and continued to give him

commands to -- to show his hands and -- and so that we knew
that he wasn't bringing a weapon.

I just kept yelling:
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Show me your hands, show me your hands, put your hands up,
that type of thing.
Q.

Do you have any idea if the windows of the green Honda

were down?

Do you recall?

A.

I don't recall for sure.

Q.

Okay.

A.

Yes, I did.

Q.

And when was that in this line of events?

A.

I don't remember for sure when it was, if it was right

And did you draw your weapon at some point?

when I got out of the car or if it was some -- somewhere
close to that point, I believe.
Q.

Okay.

Do you have any estimate as to how long

Mr. Herrera was bent over with his hands under the seat?
A.

I don't.

Q.

Yeah.

It seemed like forever to me.

If you're waiting for his hands to come out,

right.
A.

Yes.

Q.

Eventually, did his hands come out?

A.

Eventually I reached :Ln and grabbed his right hand.

I - - I saw that.

And

I never did see his le ft hand and I don 't

know -Q.

Okay.

A.

-- I don't believe it came out until I pulled him out of

the car.
Q.

Okay.

Which side did you enter from to do that?

Laurie Shingle, RPR
om

one

1 nrr

1

A.

Yes.

2

Q.

Okay.

3

the time you got these people out of it and the time you

4

searched it?

5

A.

No.

6

Q.

And there were officers all around, I assume?

7

A.

Yes.

8

Q.

Did other officers arrive besides just the three of you?

9

A.

Yes.

10

Q.

Okay.

11

relevant to this particular issue with Mr. Herrera and where

12

did you find it?

13

A.

14

vehicle was a small, black box that had a syringe and some

15

cotton and a baggie inside of it sitting on the back seat --

16

well, not on the seat, but on the floor in the back seat.

17

Q.

18

from the passenger side?

19

A.

Correct.

20

Q.

Opened the door.

21

this black box?

22

A.

No.

23

Q.

All right.

24

A.

I went back and looked in the car and I saw the black

25

box just sitting there in the open on the floor.

Now, was there anyone else in the vehicle between

The - - w e had patrol officers arrive as well.
When you searched the vehicle, what did you find

The first thing I noticed before I even got inside the

Okay.

Now, when you took Mr. Herrera out, you came in

Are you saying that's when you noticed

This is after I got everybody out and handcuffed.
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Q.

On the floorboard in the back?

A.

In the back, yes.

Q.

Okay.

And was it towards the driver's side, towards the

passenger side or can you say?

A.

It was -- it was on the passenger side, kind c)f propped

up against the -Q.

Okay.

A.

-- the floorboard there.

Q.

Do you have that black box?

A.

I do.

Q.

Did it have tape on it when you found it?

A.

It did not.

Q.

Other than the tape and some writing that has been

Here.

involved in the chain of evidence and the various people
that have looked at this, and the writing on some of the
instrument documents -- excuse me, writing on some of the
items in the black box, is it the same as when you found it?

A.

Well, itfhen I had it it was kind of tipped upside down

into several pieces and I gathered it and put it back all
together.

Q.

Okay.

A.

But basically this is what was3 there, yes.

Q-

All ri<ght.

that, if I may.

And can you just - - well, we need to mark
Why don't we put it in the bag it, was in

and we ' 11 i
nark the bag itself.
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(Mr. Bunderson tenders exhibit to clerk for marking.)
Q.

(By Mr. Bunderson)

Black box has been marked as

State's Exhibit 1 -- actually the envelope which contains it
here for court purposes.

The only thing in the envelope is

the black box and then there's some things inside the black
box; is that correct?
A.

Yes.

Q.

Describe what's in it, and just hold it up as best you

can at this point and show the jury.
A.

The black box converts into a small scale.

There is a

syringe, a Q-tip -- and let me get it out - - a small plastic
baggie that's been rolled up.
Q.

Okay.

What did you do with that black box?

Let's just

follow that through, what you did with it.
A.

Because I was just assisting Officer Ortiz in the case,

I turned it immediately over to her to keep possession of
it.
Q.

Okay.

And then routinely, things like this are sent to

be analyzed and they're put in bags like the -- the bag, if
you could just hold up the bag.

This's what we've actually

put the marker on as Exhibit 1; is that correct?
A.

Yes.

Q.

Okay.

Did you find -- and you can go ahead and put the

black box back in at the moment, back in that bag then we
won't mix things up.
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Did you find anything else m
excuse me, m

the back seat of -- well,

the car relevant to Mr. Herrera?

A.

Yes, I did.

Q.

And what was that?

A.

That was a Camel cigarette box that was found underneath

the front driver's seat of the car.
Q.

Do you have that here?

A.

I do.

Q.

Again, that's in an envelope; is that correct?

A.

Yes.

Q.

And then, also, inside of a plastic bag?

A.

Yes.

Q.

A large plastic bag.

it wasn't m

I assume when you found it though,

either of those bags, am I correct?

A.

Correct.

Q.

Okay.

A.

That was under the front driver's seat.

Q.

Is that where he'd had his hands?

A.

Yes, it was.

Q.

Okay.

Where was that?

Can I just see the envelope for a minute for that

one?
MR. BUNDERSON:

I'd like to mark that as Exhibit 2,

please.
(Mr. Bunderson tenders exhibit to clerk for marking).
Q.

(By Mr. Bunderson)

Again, Officer, I'll just mark the
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Q.
m

Did you see a green Honda automobile come to an address
that area sometime that afternoon?

A.

Yes, I did.

Q.

And what time did you first see that green Honda?

A.

I believe it was a little after 3:30.

Q.

Okay.

A.

We were parked m

And where were you parked?
a vacant parking lot on First North

and Main.
Q.

Where that little service station was?

A.

Yes.

Q.

Who was driving the police car?

A.

I was.

Q.

When the green Honda arrived at a particular - - i n that

area, where did it stop?
A.

It stopped at a residence, 24 West 100 North.

Q.

How many people were m

A.

Three.

Q.

And how many got out of the car, if any?

A.

Three.

Q.

And went where?

A.

They went into the residence.

Q.

At that address?

A.

Yes.

Q.

What's your recollection of how long they were in there?

A.

All three individuals, total time?

the car?
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Q.

Yeah, the first time.

We're talking about the first

time the car came there.
A.

They were in there about five, ten minutes.

Q.

Okay.

A.

Krystal Greer and Joseph Willard.

Q.

And they got into the car?

A.

Yes.

Q.

And drove off?

A.

Yes.

Q.

Came back some time later.

A.

A few minutes later, 10 minutes maybe.

Q.

Okay.

A.

Yes, they did.

Q.

After that, was there a period of time before anyone

And then who came out?

About how much later?

Did they get out and go back into the same place?

else came back out of the house?
A.

Yes, there was a few minutes.

Maybe another five, ten

minutes went by.
Q.

And then who came out of the house at that point?

A.

All three individuals came back out.

Q.

And that would be who?

A.

Krystal Greer, Joseph Willard, and Daniel Herrera.

Q.

This defendant seated here next to Mr. Gallegos?

A.

Yes, he is.

Q.

Did you notice how they got into the car?

And by that,

I mean what positions they took in the green Honda?
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A.

Yes.

Q.

And what was it in?

A.

Krystal Greer was the driver, Joseph Willard was the

passenger in the front seat, and Daniel Herrera was a
passenger in the back seat.
Q.

During all the time you saw the green car, parked,

empty, with people in it, so on, were there ever more than
those three individuals in it?
A.

No.

Q.

And did you ever see anyone else around the car while it

was parked?
A.

No.

Q.

You followed the car and it was pulled over or you

pulled in behind it at about 350 North Main; is that
correct?
A.

That is.

Q.

At that point, did you get out of your police car?

A.

Yes, we did.

Q.

Can you describe what you saw and what you did, what you

heard from that point forward?
A.

We followed the car northbound at 350 North Main.

proceeded to pull it over.

We

At that time as I was exiting

out of my vehicle I noticed Daniel, from the back seat where
he was sitting, moved to the side.

And I -- he was out of

sight for a minute.
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in harm's way.
Q.

He's covering you two, in effect.

A.

Right.

Q.

Would that be a fair statement?

A.

(Nods head up and down.)

Q.

All right.

vehicle.

Were you saying anything?

occupants?
A.

Now, we're back to you're approaching the
Did you shout to the

And if so, what?

As we're exiting the vehicle I recall myself and both

the other officers yelling commands:

Show us your hands,

police, Brigham Police Department, show us your hands.
Q.

What's your recollection of what the two people in the

front did, Mr. Willard and Ms. Greer?
A.

As I recall -- I'm not exactly sure what Joseph Willard

was doing.

I recall looking at the female and she appeared

to kind of be hesitant a moment, and then her hands went up.
Once I got over to the side, Daniel Herrera, what I seen was
coming up from the passenger side.
Q.

All right.

So am I understanding you correctly, when

you originally saw him duck down, he ducked towards the
driver's side or to his left?
A.

Yes.

Q.

Okay.

It appeared as if he just leaned down.
And by the time you got around to where you saw

him again, he came back up?
A.

Yes.
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1

Q.

From the passenger side?

2

A.

Passenger side, yes.

3

Q.

Okay.

4

A.

The only time I had seen his hands was when Detective

5

Howard was going around to get him out of the vehicle.

6

the one hand that I had saw was Detective Howard's pulling

7

it over from by the passenger seat to get him out.

8

Q.

Okay.

9

A.

No, I did not.

10

Q.

One of the other officers did?

11

A.

Yes.

12

Q.

Okay.

13

Willard -- removed from the vehicle?

14

A.

Yes, they were.

15

Q.

And then at some point Officer Howard searched the

16

vehicle, as I understand it; is that correct?

17

A.

Yes.

18

Q.

You weren't involved in the search of the vehicle other

19

than you were there, obviously?

20

A.

That's correct.

21

Q.

Did Officer Howard hand you these items ultimately,

22

Exhibits 1 and 2?

23

obviously, by that I mean what's inside of those envelopes.

24

A.

Yes, he did.

25

Q.

All right.

Did you ever see his hands?

And

Did you remove Ms. Greer from the vehicle?

Were all three individuals -- Herrera, Greer, and

(Tenders exhibits to the witness.)

What did you do with them?
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MR. GALLEGOS:
THE COURT:
Q.

(By Mr. Gallegos)

May I approach?

You may.
This is the report of which I'm

referring to which you wrote.
I've highlighted there.

And you see the portion that

Can you just take a look at that?

Right here.
A.

Okay.

Uh-huh.

Q.

Does that refresh your memory a little bit?

A.

Yes.

Q.

Were you the person that talked to that person about

that?
A.

That was our second individual that Detective Spencer

had went and talked with, and she is the one that told him
where Daniel Herrera would be on March 24th.
Q.

Which would have been at that -- Amanda Willard's

residence?
A.

Yes.

Q.

And what did she tell him he'd be there for?

A.

To buy a cell phone.

Q.

Okay.

And so the next day it's approximately, you said,

3:30 when all of this begins?
A.

Yeah, a little after 3:30.

Q.

Okay.

A.

Yes.

Q.

And who did the Honda belong to?

And he pulls up in a green Honda?
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A.

It belonged to Leon Greer, which is Krystal Greer's

father.
Q.

And so she was the driver, right?

A.

Yes.

Q.

And do you recall how old she was?

A.

Off the top of my head, I don't.

still quite young.
Q.

Okay.

I remember she was

I know she was over 18.

And how about Joseph Willard?

He's sitting in

the passenger seat?
A.

Yes.

Q.

And -- and how old is he?

A.

Off the top of my head I -- I don't remember.

Do you know?
I know he

was also over 18.
Q.

And -- and did you happen to know either Mr. Willard or

Ms. Greer prior to this incident?
A.

Joseph Willard I have.

Q.

You -- how did you know him?

A.

Just through other dealings through the police

department.
Q.

So you've had other -- other run-ins with him then?

A.

Yes.

Q.

Okay.

So the -- the car pulls up and all three people

walk into the house?
A.

Yes.

Q.

And they're there for about 15 minutes?
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A.

Yeah, about that.

Q.

And then two people come out, Krystal Greer and Joseph

Willard.

They go in the car and they leave and they go

somewhere?
A.

Yes.

Q.

Do you know where they went?

A.

I don't.

Q.

And they were gone, I think it was about 15 minutes or

so?
A.

Yeah.

Five, ten minutes, something like that.

Q.

And then they come back and they go -- pull up to the

curb and they walk into the house.
A.

Yes.

Q.

Did you happen to notice if they were carrying anything

at any time when they walked into the house?
there, they came out and left.

First got

Did you notice anything that

they were carrying?
A.

I did not.

Q.

And -- and when they went in the house, did any of the

officers go up to the car and check the car at that time?
A.

No.

Q.

And -- and so when the car left and came back, did --

and they went in the house, they were there for what,
another 15, 2 0 minutes?
A.

Yes.
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Q.

You all have your badges on on the -- on your belts?

A.

Yes.

Q.

Okay.

So you all -- you pull the car over.

It's --

it's an unmarked vehicle?
A.

Yes, it is.

Q.

And you all jump out with your weapons drawn.

A.

Yes.

Q.

And -- and according to you, what you just testified, I

don't want to -- I want to make sure I get it right.

You -•

the first thing you say is, show us your hands -- I mean,
you jump out of your car:
A.

Show us your hands, police?

Something like that: police officers, Brigham Police,

show us your hands.
Q.

Okay.

A.

No.

Q.

Okay.

You don't recall specifically what you used.

And at that point, Mr. Herrera's sitting in the

back seat?
A.

Yes.

Q.

On the passenger side?

A.

Yes.

Well, as far as I can see -- can recall, he was,

you know, either -- I -- I wouldn't know -- say exactly on
the passenger side, but he -- you know, more to the
passenger side, I would say.
Q.

So, I mean, is he sitting in the middle, is he

sitting --

Laurie Shingle, RPR
am

-^QR-I ORR

120

A.

I would say he was more to the passenger side.

Q.

So it's like he's sitting

mean, not m

m the passenger seat -- I

the passenger seat.

In the back seat, but on

the passenger side?
A.

Yeah.

Q.

Okay.

So -- and then Joseph Willard's sitting in the

passenger seat m

the front?

A.

Yes.

Q.

And Krystal Greer is in the driver's seat?

A.

Yes.

Q.

Okay.

And when you guys do that, you notice that he --

he jumps to his left, right?
A.

Right.

Q.

Okay.

A.

Uh-huh.

Q.

And at that point, you've testified that you weren't

He dives down?

sure what he was doing.

You don 1t know if he was reaching

for a gun or -A.

Right.

know.

We didn't know what was in the back seat, you

From my point, he just ~-

Q.

And when you say "we,"that's all the officers there?

A.

Yes.

Q.

So none of you guys actually knew what he was grabbing

for or reaching for?
A.

Well, myself, I did not know if there was a weapon back
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there, and I'm sure all of them felt the same way.
Q.

He ]ust -- you saw him dive and -- and that was a

concern?
A.

Right.

Q.

Okay.

But you didn't actually see his hands under the

seat or anything.
A.

Not until I approached the vehicle closer and I seen him

coming up from the passenger side, and as I said, when
Officer Howard went over and grabbed his hand to get him out
of the vehicle.
Q.

Okay.

So you only saw him after -- so when you saw

him -- when you say you saw his hand -- so when he dived,
did he stay laying down?
A.

He didn't come right back up?

Eventually he popped back up, but that was after Officer

Howard went over to the passenger side and after he had
gotten Joseph Willard out of the car.
Q.

So after -- so after he dives to the seat, he stays

there until Detective Howard removes Joseph Willard and then
comes to get him?
A.

I'm not sure if I understand what you're saying

Q.

Well, when he dove, I'm-- :I'm --- what ]:'m asking you, I

guess, is did he pop right back up like he was trying to get
something and put something the:re or did he
he stay down in the back seat?

I mean, how long was he down

in the back seat?
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A.

Probably just a few seconds, even though it seemed

longer.
Q.

Okay.

But when he -- so did he sit up before Detective

Howard actually had anyone out of the car?
A.

I'm not sure.

After that I moved on cover to Joseph

Willard so -Q.

Was -- was Mr. Herrera sitting up when you moved to

cover Joseph Willard?
A.

I think Detective Howard was just getting him out.

And

I don't know if he was sitting up by then or if he was still
leaning -- laying down or -Q.

How about when Detective Howard removed Mr. Willard?

Was Mr. Herrera sitting up or was he laying down?
A.

The next time I looked over Daniel Herrera was out of

car with Detective Howard.
Q.

Okay.

So when you walk up to the car -- I guess I'm not

understanding this.
bear with me.

I mean, I'm a little slow sometimes so

But you pull up, you stand behind the car?

Are you behind the car?
A.

As I -- well, I'm trying to approach the car.

Q.

Krystal Greer's car, you're -- you're behind?

A.

Yes, uh-huh.

Q.

And Detective Vincent goes over towards the driver's

side?
A.

Yes.
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A.

You know, you watch Daniel Herrera and you switch over

to Joseph Willard and make sure you can still see their
hands.
Q.

Kind of scanning everybody at once?

A.

Right.

Q.

Okay.

And so -- I mean, you don't recall i f Daniel

Herrera dove into the back seat and sat back up or dove down
there and stayed there?

You don't --

A.

I don't recall that.

Q-

You don't have any memory of that.

A.

(Shakes head f rom side to side.)

Q.

And when he dove, you actually didn't know what he was

doi ng, did you?
A.

No.

Q.

Okay.

And so when he dove he -- he was -- when he dove

he was like -- was he like trying to hide, get out of the
way , something of that nature?

Would it be the same kind of

movement ?
A.

I'm -- I'm not. sure exactly what you'd want to say he

was doing.

All I know is he was sitting there one time --

one minute and thes next minute he was down and -Q.

Well, and -- and -- I mean I don't -- I don't want you

to say anything that you don't think.
A.

Right.

Q.

But would his movement be consistent with ducking to get
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out of cover or to hide?
A.

I guess it could be.

Q.

Okay.

And then Detective Howard removes Mr. Willard and

then Mr. Herrera?
A.

Yes.

Q.

And then who removes Ms. Greer?

A.

Dennis Vincent.

Q.

Okay.

And then do you search them all at the same time

or one at a time?
A.

No.

Detective Howard searched Joseph Willard and Daniel

Herrera; and myself, I went and searched Krystal Greer.
Q.

Okay.

And you stated when -- when you did pull the guns

and you said:

Hey, police, show us your hands, that all

Krystal Greer did was hesitate and then hold her hands up?
A.

Yeah.

She seemed, you know, kind of hesitant.

Q.

And -- and Joseph Willard, what did he do?

A.

Joseph was -- you know, kind of the same.

They, you

know, kind of paused for a while, and he wouldn't follow
what we were asking at first, but eventually he did put his
hands up.
Q.

Okay.

So -- so -- I mean, so did he follow your

commands then?

I mean, was he compliant for the stop --

Joseph Willard?
A.

Eventually, yes.

Q.

How about Krystal Greer?

Would you consider her being
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compliant?
A.

Eventually, yes.

Q.

Okay.

A.

Well, you know, when we had told them quite a few times,

So initially then none of them were compliant?

let us see your hands, show us your hands, any -- none of
the individuals put their hands up for us to see them.
Q.

Okay.

A.

But eventually they did.

Q.

And that would be consistent with your report where you

state that none of the individuals would follow your
commands?
A.

That is correct.

Q.

And it actually took you a while to secure the scene,

right?
A.

Yes.

Q.

Okay.

Okay.

Now, when you -- when -- when you pulled

the people out of the car, Joseph Willard is searched first?
A.

You know, I can't recall if it was Joseph Willard or

Daniel Herrera.
Q.

Okay.

My basic job was covering Joseph Willard.

Well, let's talk about Joseph Willard for a

minute then.

When he was searched by Detective Howard, do

you recall what was found on him?
A.

I know there were some drugs found on Joseph Willard.

Exactly what was found on him, I could look in my notes and
tell you, but --

Laurie Shingle, RPR

1

Q.

Go ahead.

2

A.

I believe methamphetamine, marijuana, and some

3

paraphernalia.

4

Q.

Okay.

5
6

Actually found on Joseph Willard --

MR. BUNDERSON:
answer.

7
8

You can take a look.

Excuse me, I didn't hear the

What was found on Joseph Willard?
THE WITNESS:

Methamphetamine, some marijuana, and

some paraphernalia.

9

MR. BUNDERSON:

Thank you.

10

A.

Also a knife.

11

Q.

(By Mr. Gallegos)

12

A.

Yes.

13

Q.

And then you found two plastic baggies, which at the

14

time you thought appeared to be meth, right?

15

A.

16

Howard did.

17

Q.

18

though.

19

A.

Right, but Detective Howard had found

20

Q.

Okay.

21

marijuana inside?

22

A.

Yes.

23

Q.

And a scale?

24

A.

Correct.

25

Q.

Okay.

Right.

Okay.

You found a knife on him?

I did not find these items on him.

Detective

Well, these are the things you listed in your report

A plastic

them.

z i p l o c k b a g w i t h w h a t h a p p e n e d to b e

And then you searched Krystal Greer, also?
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A.

Yes.

Q.

You performed that search?

A.

Yes, I did.

Q.

And did you find anything on her person?

A.

No.

Q.

Nothing was found on her person?

A.

No.

Q.

Did you find anything that was related to her?

A.

I did not find anything.

Detective Howard had found

some items.
Q.

Okay.

And what did he find?

A.

They were not on her person.

In her vehicle, I believe

in her purse, and I'll have to refer to my notes again.
Q.

Okay.

Well, inside - - s o you guys actually pull her out

and you don't find anything on her, right?
A.

No.

That's correct.

Q.

And so you look in the car and you do a search of the

car?
A.

Yes.

Q.

And it's her car and her purse is sitting right there on

the - - b y the driver's seat?
A.

Correct.

Q.

Where -- where was the purse exactly at?

A.

If I recall what Detective Howard had told me, the purse

was sitting right next to -- in between the door panel of
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the driver's side and the -- the driver's side seat.
Q.

Okay.

And in -- in that purse you found a wooden box

that contained residue of a controlled substance; is that
correct?
A.

Correct.

Q.

And you found a white round metal container that also

had residue of a controlled substance; is that correct?
A.

That is.

Q.

And you found a plastic baggie with residue, which was

found in her wallet?
A.

Yes.

Q.

And a butterfly knife?

A.

Correct.

Q.

Okay.

And then in your report, you've listed that found

in the back seat under the passenger seat was the Camel box.
Is that - - i s that right?
A.

That is what I put in my box (sic) ; however, there was

some miscommunication between myself and Detective Howard.
And the black box was found on the passenger side and the
Camel cigarettes were found on the driver's side.
Q.

Okay.

And did you talk to Detective Howard prior to --

I mean, about this case after the arrest?
A.

I believe it was very short because I had to go and do

the evidence and stuff and they were on their way home.
Q.

And -- and Detective Howard never wrote a report?
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A.

No.

Q.

Did Detective Vincent?

A.

No.

Q.

Why would -- why would they not write a report since

they're the ones that actually found things and were
involved in the arrest?
A.

You know, I'm -- I'm not sure why they didn't.

Q.

Is there a policy?

I mean, do you guys -- you just get

to pick and choose when you get to write reports or -A.

Well, usually it's the initiating officer to write the

report, the initiating report.
Q.

But there's some of these instances where you didn't

have any firsthand knowledge, right?
A.

Correct.

Q.

So wouldn't it have been more appropriate or proper for

them to write a report?
A.

Probably so.

Q.

I mean, is that how you guys are trained?

I mean,

person who does it should actually write the report?
A.

Well, the person in charge of the call should actually

write the report.
Q.

Okay.

So you're in charge of the case?

A.

Correct.

Q.

And you wrote the report.

A.

Correct.
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Q.

And so I presume that when you write the report, you

should know everything that's going on?
A.

Yes.

Q.

And so you actually did talk to Detective Howard about

what had happened?
A.

Yes.

Q.

And -- and at the time, you put in the report that found

on Daniel Herrera was the black box; isn't that correct?
A.

Correct.

Q.

And that's what you also testified to under oath at the

preliminary hearing.
A.

I also made a correction on that and stated that I was

wrong in doing that.
Q.

And -- and how did you find that out?

A.

In talking with Detective Howard.

Q.

After you wrote the report?

A.

Yes.

Q.

And -- and you had talked to him prior to writing the

report?
A.

Yes.

Q.

Okay.

So the black box in your report that was found on

Daniel Herrera wasn't actually found on Daniel Herrera then,
right?
A.

Correct.

Q.

It was actually found on the - - o n the -- underneath the
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passenger side seat, front seat?
A.

Right.

Q.

Okay.

And then in your report, you also stated that the

Camel cigarettes were found under the passenger side seat?
A.

Correct.

Q.

And you also testified to that at the preliminary

hearing under oath; isn't that correct?
A.

I also stated that Detective Howard was the one that did

the search and that I would need to -- that there was a
miscommunication on that.
Q.

Okay.

Did you testify that there was a miscommunication

at the preliminary hearing?
A.

I believe that I testified that that was -- what I had

put in my statement was wrong on that.
Q.

Regarding the black box?

A.

Regarding the Camel filter.

Q.

At the preliminary hearing you're saying you testified

that that was wrong.
A.

Yes.

Q.

Okay.

Would you be surprised if your testimony at

the - - a t the preliminary hearing was that the Camel
cigarettes were found under the passenger seat?
MR. BUNDERSON:

Objection.

There's no evidence of

what that testimony was other than what this witness has
testified to.
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Well, then I can admit the vide o.

MR. GALLEGOS:

just need an answer on it.

I

I mean, I got the video of the

prel im.
THE COURT:
Q.

(By Mr. Gallegos)

Overruled,

You may proceed.

At the preliminaryr hearing I asked

you where the -- where the Camel ci.garettes were found, and
you stated they were under the passenger seat; isn't that
correct?
MR. BUNDERSON:

Objection.

The best evidence of

what was asked and what: was stated is the\ video itself, not
what counsel's version of it is
THE COURT:
Q.

(By Mr. Gallegos)

Rephrase your question, Counsel.
Okay.

At the preliminary hearing,

did I ask you about the Camel cigarettes?
A.

Yes, you did.

Q.

And where did you say they were placed?

A.

I believe I stated that they were placed on the

passenger side.
Q.

Under the passenger seat?

A.

Uh-huh.

Q.

And -- and at that point, you didn't make any references

that you may be mistaken about that, did you?
A.

I believe that I did state that what I had written in my

report was wrong and that Detective Howard was the one that
did the search and you guys would need to talk to him about
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where the items were actually found.

2

Q.

3

statement in regards to the black box?

4

A.

5

found in the vehicle.

6

Q.

The Camel cigarettes as well?

7

A.

Yes.

8

Q.

Okay.

9

a drug distribution house?

And -- and -- but what I'm asking you is you made that

I made the statement in regards to the items that were

Now, Amanda Willard's house, is it known as like

10

A.

Not that I know of.

11

Q.

Okay.

12

report, when you effectuated the arrest you stated that

13

there was a black box found on Daniel Herrera.

14

A.

Right.

15

Q.

And the Camel cigarettes were found on the right side --

16

right underneath his feet.

17
18

And so the -- the -- according to your police

MR. BUNDERSON:
answered three times now.

19

THE COURT:

20

we going with this?

21
22

Your Honor, this was asked and

It is repetitive, Counsel.

MR. GALLEGOS:
Honor.

23

I think the jury -Where are

I'm just trying to clarify, Your

I'll -- I'll move on.
THE COURT:

(By Mr. Gallegos)

Very well.

24

Q.

So you actually -- when you found

25

all these drugs, according to -- your report's wrong in many
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1

instances, isn't it?
A.

Yes.

Q.

And that was based -- that's what you based -- that's

what you ultimately arrested Mr. Herrera for, isn't that
correct?
A.

1 Q'

Was for?
Based upon the representations you've made in your

report?
A.

Yes.

Q.

Okay.

But since then you -- there was actually nothing

that was found on Mr. Herrera; isn't that correct?
A.

No items were found on Daniel Herrera.

Q.

And it's not his car?

A.

No, it's not.

Q.

And you didn't see him actually carrying anything to the

car ?
A.

No.

Q.

Prior to or leaving or at any time?

A.

That's correct.

Q.

Did you ever see a black box on him?

A.

No.

Q.

Did you notice anybody smoking when they were driving

or -- or at the residence, walking into the residence?
A.

I didn't notice.

Q.

Okay.

And so when you -- when you found these -- they
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Q.

In terms of these - - o f drugs of any sort.

A.

(Nods head up and down.)

Q.

You were asked if Mr. Herrera's movements would be

consistent with ducking down?
A.

Yes.

Q.

Would they also be consistent with hiding something?

A.

Yes.

Q.

Would they be consistent with reaching for a weapon?

A.

Yes.

Q.

Were you asked -- I believe you were asked, and correct

me if I'm wrong -- whether or not you knew Mr. Herrera prior
to March 24th?
A.

I don't believe I was asked that.

Q.

You weren't asked that?

All right.

Now, on the 23rd of March, the day before, you were -you testified it was elicited with Detective Spencer; is
that correct?
A.

Correct.

Q.

Who is Detective Spencer?

A.

He works for the Box Elder Narcotics Strike Force.

Q.

Okay.

And you went -- you were asked if you went to

some particular apartments and made some inquiries; is that
correct?
A.

Correct.

Q.

Okay.

And you were -- that's what you were doing on the
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23rd, the day before; is that correct?
A.

Yes.

Q.

And the next day on the 24th -- well, excuse me.

Did

you find out that -- that this defendant was scheduled to
buy a cell phone from someone?
A.

Yeah.

Q.

Okay.

A.

Yes.

Q.

And he was scheduled to buy the cell phone from whom?

A.

Amanda Willard.

Q.

And Amanda Willard lives where?

A.

24 West 100 North.

Q.

Okay.

You found that out on the 2 3rd?

So the next day finds you there observing that

apartment; is that correct?
A.

Yes.

Q.

Okay.
MR. BUNDERSON:
THE COURT:

That's all I have.

Thank you.

Redirect (sic), Counsel?

RECROSS-EXAMINATION
BY MR. GALLEGOS:
Q.

Do you recollect -- when Mr. Bunderson asked you if you

recollect packaging those you -- you had a perfect
recollection?
A.

Yes.

Q.

But they have been separated since that time?
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Q.

Okay.

To this date do you know if Joseph Willard's been

charged with anything?
A.

I believe he has been.

Q.

With what?

A.

The charges that I listed on my report for him.

Q.

All right.

on?

I mean, so how -- what would you base that

How would you know that?

Have you called the court,

have you talked to Mr. Bunderson?
A.

There's some warrants out for his arrest.

Q.

So he's on the run?

A.

I believe so.

Q.

And Krystal Greer, has she been charged?

A.

I have not seen anything on Krystal Greer.

I know it

was sent over to the attorney, but -Q.

So she -- so to your knowledge she hasn't been charged

with anything?
A.

Correct.
MR. GALLEGOS:
THE COURT:

All right.

No further questions.

Mr. Bunderson?

FURTHER DIRECT EXAMINATION
BY MR. BUNDERSON:
Q.

To further refine the question regarding the

fingerprints, you've never received or been aware of a court
order sought by counsel to have these items fingerprinted at
any time; is that correct?
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DIRECT EXAMINATION
BY MR. BUNDERSON:
Q.

Your name is Dennis Vincent, you're a detective with the

Brigham City Police Department; is that correct?
A.

Yes.

Q.

I call your attention to March 24th of this year.

Were

you working in that capacity on that day?
A.

Yes, I was.

Q.

Regarding this particular case, did you have occasion to

be parked on the corner of First North and Main watching an
address, approximately 24 West 100 North?
A.

Yes, I did.

Q.

With officers Ortiz and Howard?

A.

Yes.

Q.

Okay.

Did you see the green Honda come and go and come

and go?
A.

Yes, I did.

Q.

Very briefly, how many times did you see it and who did

you see in it?
A.

The vehicle came to the residence.

Later identified in

the vehicle was Krystal Greer, Daniel Herrera, and Joseph
Willard.

Daniel went into the house with Krystal and Joseph

and stayed for a short time.

And then Krystal and Joseph

left in the vehicle, and then returned a short time later in
the same vehicle.

Went in the house for, again, a short
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period of time.

And then Daniel, Krystal, and Joseph got

into the car and left.
Q.

All right.

Did you ever see anybody around the car

while it was just parked there without these three in it?
A.

No, sir.

Q.

Ever see anybody in the car but those three individuals?

A.

No.

Q.

Do you remember their respective locations m

the car

each time you saw them in the vehicle?
A.

Yeah.

I believe that Krystal was the driver, Joseph was

the right, front passenger, and Daniel was in the back of
the vehicle.
Q.

Okay.

And that's all times that you saw them?

A.

Correct.

Q.

All three of them.

Okay.

Certainly, that was the case

when the car turned a U-turn and drove by you and turned on
Main Street?
MR. GALLEGOS:
MR. BUNDERSON:

Objection, leading.
Well, it is, but I'm trying to save

some time.
THE COURT:

It's a foundation question.

You may

ask it.
Q.

(By Mr. Bunderson)

A.

That's correct.

Q.

Okay.

Is that correct?

And then the car was pulled over; is that
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correct?
A.

Yes.

Q.

Yeah.

From that point when the car was pulled over, can

you describe what you saw and heard and what you did?
A.

Yes.

I exited the vehicle.

Again, I saw the three in

the same position as I stated earlier.

I approached the

driver's side of the vehicle, standing just to the rear of
the passenger compartment or the rear seat.
again the people as I stated.

I observed

Mr. Herrera was in the back

seat, and as I approached the car yelling police, this sort
of thing, Mr. Herrera dove underneath the driver's seat with
his hands in this motion (indicating), as if to hide
something or obtain something, I'm not sure.
Q.

Do you actually see his hands go under the driver's

seat?
A.

Yes, sir.

Q.

Okay.

I'll ask the psychiatrist question.

How did that

make you feel?
A.

Very concerned.

Q.

Okay.

And did you continue to yell, police, that sort

of thing?
A.

That's correct.

Q.

Okay.

Ms. Greer.

Let's talk about Mr. Willard and Mr. -- and
If you observed them and to what extent you

ob served them, what did you see them doing during this
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period of time?
A.

I didn't observe Mr. Willard much.

Ms. Greer, I

remember telling her to put her hands on the steering wheel
or put them up, and I remember her doing that.

Again, my

main focus was Mr. Herrera because of his motion.
Q.

Did you notice Mr. Greer moving around in any way?

A.

No.

Q.

Okay.

A.

Yes.

Q.

-- seat.

A.

No.

Q.

Okay.

Back to Mr. Herrera, you saw him go under the --

Did he do that slowly, by the way?

It was a fairly quick movement.
What did you observe him do or what did you see

him do from that point forward?
A.

Again, you know, we were yelling, you know, let me see

your hands, this type of thing.

And we did that for a while

and then the occupants were removed, Joseph out the right
side, and then I believe Mr. Herrera was removed and then,
of course, Krystal was removed from the vehicle.
Q.

You didn't search the car, nor were you involved in

taking or bagging the evidence that was seized at least as
it relates to Mr. Herrera; is that correct?
A.

No, sir.

Q.

Okay.

At some time later, did you conduct some

measurement s ?
A.

I did.
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Q.

And what was it you did?

A.

If I may refer to my report?

On the 3 0th of June I

measured the distance from the residence which I've got as
It was

24 West 100 North to the District Court Courthouse.
approximately 550 feet.
Q.

Okay.

A.

Using a strollometer to measure the distance.

Q.

So would anywhere on First North between First West and

Main Street be within 1,(D00 feet?
A.

I would say yes, def:mitely.
MR. BUNDERSON:

Just one moment , if I may, Your

Honor, but I believe I'm done.
That's all I have ojE this witness.
THE COURT:

Thank you.

Mr. Gallegos?
CROSS -EXAMINATION

BY MR. GALLEGOS:
Q.

Mr. Vincent, did you -- how long have you been a police

officer?
A.

About 10 years.

Q.

And did you do -- did you write a report on this?

A.

No, sir.

Q.

And, I mean, why wouldn't you write a report?

You

observed some things firsthand -A.

Correct.

Q.

-- critical things.

You know this case could go to
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trial, somebody's liberty's at stake.
A.

Yes.

Q.

They train you, write a report and be thorough.

A.

Yes.

Q.

And why wouldn't you write a report?

A.

Well, mistake on my part, I guess.

Q.

Okay.

So to kind of refresh your memory you've had to

look at Officer Ortiz's report; isn't that correct?
A.

I have read the report, but I also had -- was pretty

sure of what I did and what I saw.
Q.

But you -- I mean, prior to coming here, did you read

her report?
A.

Yes, I did.

Q.

Do you have your report up there with you now?

A.

I do.

It's right here.

Q.

Okay.

So you've been looking at it, right?

A.

Well, just my portion as I've been sitting here, yeah.

Q.

Okay.

Now, where were you when you first got out of the

car?
A.

I was in the right, front passenger of the vehicle.

Q.

Who was driving?

A

Detective Ortiz was driving.

Q

And Detective Howard was where?

A

He was in the back seat.

Q

Okay.

So when you get out -- you're in the right
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A.

That's my reco!Llection, yes.

Q.

All right.

Okay.

And then you said that he - - you saw

him dive into the back seat?
A.

Right.

Q-

With his hands kind of in front of him?

A.

Yes.

Q.

And when you dive, that's kind of how you go, right?

I

mean -He just kind[ of went like this.

A.

Yeah.

Q.

Okay.

A.

Leaned over in the seat and then the hands went under

the front seat -- .front driver's seat.
Q.

Okay.

And did you actually -- when his hands went over,

did you see anythiiig irL his hands?
A.

No, sir.

Q.

So when you saw his hands going forward, there was

nothing in them?
A.

It happened so quick I -- I didn't notice if there was

something in his hands or not at that point.
Q.

But you didn't notice anything in his hands at that

point, did you?
A.

No.

Q.

Okay.

A.

It's hard to s ay.

And how lonef did he stay down on the seat?
It seemed like forever.

I would

gue ss -- you know, and this is just a guess -- 30 seconds,
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somewhere in there.
Q.

That he stayed laying down?

A.

He did.

Q.

Like he was hiding?

A.

I kind of got that impression that he was trying to

hide, yeah.
Q.

Okay.

And then you stated that Krystal -- was she

compliant throughout all this?
A.

Yes.

Q.

How about Joseph Willard?

A.

From what I saw he seemed to be, yes.

Q.

Okay.

But Krystal, you're -- you're positive Krystal

was?
A.

I believe she was, yes.

Q.

Okay.

A.

No.

Q.

Okay.

What about Mr. Herrera, was he compliant?

When -- when you filled -- did you talk to

Ms. Ortiz prior to her filling out her report?

Did she come

up and discuss anything with you?
A.

I think we discussed it briefly at the scene, but other

than that, no.
Q.

And have you discussed the case since?

A.

Just bits and pieces, I would say.

Q.

And when you -- did you -- you eventually searched the

car.

Did you actually search the car?
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MR. GALLEGOS:
THE COURT:

Yes.

All right.

Let's take this opportunity

inasmuch as the jury is still out or in recess to place
exceptions on the record to the jury instructions.
First of all, Mr. Bunderson, do you have exceptions?
MR. BUNDERSON:
Honor.

Yes.

I'm just looking through, Your

I take exception and make an exception to

instruction number 14 -- for whatever that's worth as a
prosecutor.

In case this matter is appealed, I'd like to

preserve the ability of the attorney general's office to
talk about the alternative reasonable hypothesis
instruction.
THE COURT:

All right.

Now, as indicated -- and I

guess the record should reflect that we've already gone
through this in chambers.

We've discussed it.

This is for

the purpose of placing the exceptions on the record.
MR. BUNDERSON:
THE COURT:

Yes.

Now, as it relates to instruction

number 14, the Court indicated that it would allow that
instruction to be given, but allow the attorneys to argue
whether or not the -- direct evidence has been introduced.
All right.

Any other exceptions?

MR. BUNDERSON:
THE COURT:

No, Your Honor, thank you.

Mr. Gallegos?

MR. GALLEGOS:

Your Honor, I guess I would have to
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refer the Court to my request for jury instructions.
THE COURT:

Go ahead.

MR. GALLEGOS:

And it would be the instruction --

it would actually be the third page of the - - o f the
pleadings and the attachment would be the first instruction,
just to kind of give the Court -- so it would be the -not -- that would be the first page, but it would be page 3
of my -- the third instruction of which I've submitted.
THE COURT:

Which one does that refer to?

MR. GALLEGOS:

And that refers -- that's where it

actually shows two instructions with some case law cited:

A

sufficient nexus is not established by mere occupancy of the
premises upon which the drugs and/or contraband were found
especially when occupancy is not exclusive.
The Court has denied that and so I would just be -- I'm
taking exception to reserve that but -- and ask the Court
for the purposes of the denial.
THE COURT:

Very well.

MR. GALLEGOS:

And then the other instruction would

be page 5, it's based on State v. Layman and State v. Fox:
Persons who might know of the whereabouts of illicit drugs
and who might even have access to them, but who have no
intent to obtain and use the drugs cannot be convicted of
possession.

Knowledge and ability to possess do not equal

possession where there is no evidence of intent to make use
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of that knowledge and ability.

Thus, the evidence must

raise a reasonable inference that the defendant was engaged
in criminal enterprise and not simply a bystander.
THE COURT:
noted.

All right.

Your exception there is

Did you have another one?
MR. GALLEGOS:

Yes.

It's the next instruction in

my packet, it's based on State v. Layman and it reads:

The

State carries the burden in criminal cases of proving each
element of the charged crime beyond a reasonable doubt.

In

cases relying on constructive possession, that burden
entails a presentation of extensive and detailed facts.
Lack of such evidence may well make it impossible for the
State to fulfill its duty to establish -- beyond a
reasonable doubt -- the necessary nexus between a defendant
and the contraband; any significant deficiency in evidence
establishing the nexus almost always leaves room for those
reasonable hypotheses of innocence which necessarily raise a
reasonable doubt as to the defendant's guilt.
THE COURT:

Very well.

That exception is also

noted.
MR. GALLEGOS:

And the last one of my packet is

based upon U.S. v. Bethancourt, it's a 3rd Circuit decision;
and Bush v. U.S., which is a D.C. Circuit decision.
just - - i t reads:

And it

You have heard the testimony of law

enforcement/government officials.

The fact that a witness
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may be employed by the government as a law enforcement
official does not mean that his or her testimony is
necessarily deserving of more or less consideration or
greater or lesser weight than that of an ordinary witness.
At the same time, it is quite legitimate for defense
counsel to try - - t o try to attack the credibility of a
government -- and I think that should be witness, but it's
missing - - o n the grounds that his/her testimony may be
colored by a personal or professional outcome -- interest in
the outcome of the case.
It is your decision, after reviewing all the evidence,
whether to accept the testimony of the government witness
and to give to that testimony whatever weight, if any, you
find it deserves.
THE COURT:

That exception is also noted.

MR. GALLEGOS:
THE COURT:

Okay.

Very well.

Anything else that should

be addressed as it relates to the instructions?
MR. BUNDERSON:
MR. GALLEGOS:

No, Your Honor.
Just -- and I'm not sure if the

Court will give the basis for its denial of those now or -THE COURT:

No.

MR. GALLEGOS:
THE COURT:

Okay.

If you want to appeal it, you can argue

that to the appellate court.
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MR. GALLEGOS:

Okay.

But -- so I mean - - s o

there's -- I mean, there's no specific basis why it's -- I
mean -THE COURT:
chambers.
here.

Well, I gave the basis when I was in

I'm not going to go back through it on the record

I don't think that's necessary.
MR. GALLEGOS:
THE COURT:

All right.

All right.

MR. GALLEGOS:

I -- I -- okay.

Are we ready --

Well, I want to note for the record

then, I mean, had I known that that was going to happen I
would have asked that the discussion take place on the
record.

I mean, I thought that's -- that was -- purpose of

that was to come out here and do that, so -THE COURT:

Well, I don't think -- you don't need

to preserve the reasons on the record, Counsel.

You can

make your exceptions, and then if necessary you can appeal
at that point in time, appeal it if you deem it necessary.
MR. GALLEGOS:
THE COURT:
Very well.

All right.

My reasons aren't -- aren't needed.

If you'll have the jury come back in.

THE BAILIFF:

Your Honor, two of them just went to

the restroom.
THE COURT:

Very well.

We'll give them that time.

(WHEREUPON, the jury enters the courtroom.)
THE COURT:

Very well.

Mr. Gallegos, if you'd call
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Q.

Oh, okay.

A.

And kind of stood at the back bumper of that car because

I didn't -- because he had disappeared and I couldn't see
what he was doing.

I stayed there because that was a

position of cover for me.
And then I eventually moved up to the side of the car,
opened up the passenger door and brought everybody out.
Q.

That was after things had kind of been secured a little

bit, you walked up to the side door, right?
A.

No.

Q.

Okay.

It was after that that I got everything secured.
So you actually went up to the side door when

everything was still happening?
A.

Yeah.

Q.

Okay.

And you stated that you were behind the car when

he dove in the back seat, you couldn't quite see everything?
A.

Well, I could see where he had gone and that's why I

stayed there because I didn't want -- if he did come up with
something, I had a place to duck down and have cover.
Q.

And you -- you said -- was he sitting in the passenger

seat or behind the driver or in the middle?
A.

When I saw him -- well --

Q.

Before he dove.

A.

Before he dove?

I don't remember.

was in the middle.
Q.

Okay.
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A.

But I don't remember for sure.

Q.

And which way did he dive?

A.

He went to his left under the pas - - o r under the

To the right or to the left?

driver's seat.
Q.

Okay.

And then you found the black box under the

passenger seat, right?
A.

Well, it was -- it wasn't under the seat.

It was out on

the floorboard in the open.
Q.

Kind of open.

Was it -- is it possible it may have been

kicked by a foot or something, I mean, open or -A.

Possibly.

I guess.

Q.

Okay.

A.

No, I did not.

Q.

Okay.

And you didn't -- did you write a report on this?

And you actually performed the search and had

first-hand knowledge of a lot of things.

Why wouldn't you

write a report?
A.

It got lost in the confusion.

I didn't ever get the

case number to deal with the supplement.
Q.

Did you talk to Officer Ortiz before she wrote hers?

A.

Just at the scene that day was all.

Q.

So you gave her the information of what to put in the

report?
A.

Yes.

Q.

Okay.

And so have you guys talked since then regarding

this case?
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'

A.

Here and there, yeah.

Q.

About this case?

A.

Yeah.

Q.

And have you ever talked about your communication?

Was

it good, bad?
A.

Well, I know the report -- her report reflects someithing

different than what I saw, yeah.
I mean, did you tell her?

Q.

And -- and what you told her?

A.

What I remember telling her is what I testified to

today.
Q.

Yeah.

Okay.

And you -- you testifiedI that the black box

was -- so it wasn't actually under the passenger seat, it
was kind of out where you would sit your feet?
A.

Yeah, just out on the open floe>rboard there.

Q.

And then the Camels were under the passenger seat - - or

the driver's seat?
A.

The driver's seat, correct.

Q.

And when you -- when you saw Mr. Herrera dive, did you

happen to see his hands?
A.

No, I didn't ever see his hands3 at all until I got him

out of vehicle.
Q.

Okay.

So you didn't see if he -- you never saw his

hands prior to getting him out?
A.

Correct.

Q-

Okay.

And did you find any gun or anything under the
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seat?
A.

Just the Camel box.

Q.

Under the driver's seat?

A.

Yes.

Q.

And was that near the purse that was found on that side?

Do you know?
A.

It was in the same general area with the seat separated

from where the purse was at -Q.

Where it's --

A.

-- and where the Camel pack was.

Q.

Where it's attached to the floor?

A.

Correct.

Q.

Okay.

And did you ever tell Officer Ortiz that the

black box was found under the passenger seat?
A.

I don't remember what I told her.

I believe I would

have told her that it was in the back -- in the back floor,
on the passenger side by the passenger seat.
Q.

So what --

A.

Passenger side or something like that.

Q.

If she -- if she testified it was under the passenger

seat, I mean, would she get that from anyone else besides
you?
A.

I don't know where she would have got that.

It was only

maybe a few inches from being under the passenger seat.
Q.

But you never told her that?
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A.

I don't believe so.

Q.

Okay.

And what about telling her that it was -- that

the black box was actually found on Daniel Herrera?

Did you

ever tell her that?
A.

I don't believe so.

I don't know why I would have

because it was on the floorboard.
Q.

And you've read her report?

A.

I've skimmed over it, yeah.

Q.

And that -- that's actually the only report that you

have to kind of review this; isn't that correct?
A.

Yes.

Q.

And -- and in it it says that you were -- that found on

Daniel Herrera was the black box; is that correct?
A.

That's what the report says.

Q.

And that's the information that she obtained from you?

A.

No.

Q.

She didn't obtain that information from you prior to

writing this report?
A.

I told her that the black box was found on the floor --

on the back floorboard.
Q.

Okay.
MR, GALLEGOS:

No further questions.

CROSS-EXAMINATION
BY MR. BUNDERSON:
Q.

Did anyone have a foot in the back seat area, other than

Laurie Shingle, RPR
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ADDENDUM B

JTTTT-EP STATES CONSTITUTION
AftECI T ^ C T IT ~
ehgious a n d p o l r a c a ? f r e e d o m , j
.ongress snal maite nc lav "especuno 01 escaunsiniieni. r
igioi. or prohibiting tne iree exercis° t'^ o rec T oi abridging
j freedom 01 speech or of th° Dress or the right of i r e peopl c
nceaoJ> to assemble and tc petition th* Government fo^ a
tress of grievances
A M E N D M E N T II
hghi to b e a r a r m s J
^ weP-reguiated Militia being necessar- LO tne S Q CU~I^ of a
iae State the right o+tnc peopl° to Keep ano" bear Armr shai
It be infringed
iJMDCNTMEl TT I I I
fthuurxermg soidiers.^
! No Soldier shall in time oA peace be quartered m any nouse
rithout tne consent of the Owner no^ n time o r w a : DJT lr '
wanner to be prescribed DV JFIVV
AMENDMENT F
(Unreasonable s e a r c h e s a n a s e i z u r e s
The right of tne peopi^ tc oe secure ir> the 1 " p°rsor nou e o
i capers ano effects a ? a m s . unreasonable searche. anc ^e
iznres shall no^ be violated anc nc "Warrant? sliali \SSUL out
I upon prooabie cause supported fr* Oath or affirmation anc
Darticuiarh describing the place tc o^ searcn^c, anc til
persons or things tc pe seized

AMErraMias^ ^7
[Criminal a c t i o n s — P r o v i s i o n s c o n c e r n i n g — 3>uc TWcess of lav an& j u s c o m p e n s a t i o i i c l a u s e s .
No person snail oe neld to answer fo~ a capita^ oi othe^wis^.
infamous crime unless on a presentment or maictmen* o, 2
Grand J u n except m ca^es arising m the iano or naval xorces,
or in the Militia wnen lr actual service in time of "Vvar 07
public danger no" shah ar»v person be subject for tne sam^
offence'to be twice pu f in jeopard^ of life oT lime nor shall oe
compelled in anv criminal case to be a witness against nimseL
nor be deprived of life 11 oerty or property without aue process
often*, nor shah private property be taker i V public use
without just compensation

AIMEWMENT *T
{Rights of a c c u s e ^ . ]
In all criminc 1 prosecutions the accused snal emoT tne
ri
ght to a speeo^ and public cna* b^ an imoa.tia rr-v r\ t n c
otate ano district wnerein tiic crime shall have been commit
ted which district snal nav* oeei previous!\ ascertained 0^
law and to De mfoniiec o* the n a n n t anc cause oi tn^*
accusation to be confronted with tb/ j witnesse c agojns., mm re
n
^ve compulse^ nroces r irr obtainm? " a t n e c s e c v mr favxr
a
nd to nave the Assistance oi counsel 101 his aerene*AMSNDMEN™ irF
i*nal by j u r y i r eivL c a s e s .
*n Suits ai commor lav. \/nere trie ^ a m e m conr^vo^-gv
shall exceed twentrv dollar, the n g r r 0 t-ial nv jir- snail b^
Preserved ano no iact t n e o b11 a mry 3 nali b c othe-wi*e
*exatnmed m air r ^ourc 01 tri" Umceo oiaie^ Ui^ c,c ^, :Ln£
0
the rules of the common law

^JO

Amend, ZIJ
JDTftt ^

"ir

r

IiaL: — "yiuSiiirerLw.
I X C ^ F U ^ oai snal no' oe reauirea no7 excessive flne c
-rropoc,ec no- cruej anc unusuai punisnments mSicuec
i^MSNlDMEITTIl
FFagntr r e t a i n e d Dy ueopJie.]
Th Q enumeration m the Constitution of certain rights shall
not be construed to aem 01 disparage otners retained DV tne
people
AIVENBM3NT Z
I T - o v ' S T """ece^vec tc s l a t e r or iieooie 7
Tn*- power noi oeiegateo tc the umred State? D^ tne
Constitution nc* prommtea tr* it to tne States are reserved to
Ui6- Scate1- respectively or to tne people
i^MENDMENT ST
r&niitr agniiac*" Clearer — R e s t r i c u o r . of j u d i c i a l p o w e r . ]
^ n * mdiciai powe- of tne Unitea States snail not oe con
struec to extenc to anv suit in law or eauit} commenced 0
p r o s e c u t ^ against one of the United S t a t e c b^ Citizens of
anotne 7 State OJ DV Citizens o~ Sumects o"an^ Foreigii State
/ i M E N D J £ E N T ZUZ
[Eji^cuTor o~ P r e s i a e n . a n d Vicfc-PresidentJ
Tne Electors snal 1 mee x 111 thei^ respective states ano vor*D» oahot rov President anc Vic^-^resment one o f wnom at
least snail not be ar inhabitant oJ tne same state witl
tnemsejves thev shall name ir their bahot c the person votec
TO'* as President and m distinct ballots the person voted for as
Vice-President and the^ shall maKe distinct lists on al1 pe p
on n votec fo1" as President anc or all persons voted fo** a c
Vice Pr^sideiio and ot the number of votes for each wmch lists
tnev shah sign and certify and transmi f sealed to the seat 0
tne Government 01 tne United States directed to the Pres
cen u 0* the Senate —The President 0* tne Senate snail ir tne
presence of the Senate and House of Representatives open all
tiic cernncttte and the vote^ shall then be counted —The
person navmg the greatest number of votes KT- ^resident
sna^' b c tne President ic such numbei be a maiority of tne
whoi numoe~ o14 Electors appointed anc if no person have
sucn maiorit} then from thc persons navmg the highest
number^ not exceeding three on t h p list or those vorec for ar
^resident the House 0^ Representatives snail cnoos° immed>acer\ bT ballot tn° p residenc But m choosing the President
th** voies snail be taken b^ s^at^s the representation rrom
cacn state navmg one vote ? auorum ro~ this purpose shal
consist 0 s membei or m e m b e r irom two-thirds of the states
anc a maiont^^ of al1 the statec shal 7 be necessarv to a choice
Anc x tne House ol Representative^ snail not choos c c
Pre^iden wheneve- the nghi 0 cnoict shall devolve upon
tneni be are the iourti> da^^ of Marcr next loliowmg t h e n tn fc
Vic^-President snaL act ar President ac m the case o r tne
aeatb o- otne^ constitutional disabiiir o* tne ^resident —The
per^oi navmg the greatest, numpe~ OT vote0, a^ "vice-^^esiaenu
snail be the Vice-Presict^n^ if such numbs" be £ maionrv of tne
whoK n u m o e ' o"2I"ctor appointee a r c 1 no nersoi nav^ 1
l u a i o i r ; tnei .ron tne two m g i e r m m D e r or t n ° lis*, tr>~
Senate snail choose the *^ir*°-Prepident a ouorun' lor the
pu r nos c snah consisT of rwc-thirur 0 tn^ wnoie numoe" 0
Senators anc c maiority or u i c wrhoie m m o e " shaF be
necessa-v to 2 choice But no person constitutional!^ mengiDie
t is*. nfpriL or "^r^sinen "usF "^^ dhcribie tc tna^ 0" Vice
"^esiaen. oJ tn^ Unitec s t a t e s

^ i*/»Tn?v'rp:T

don. snai: nor, oe questioned. Bui neither the -jni:.incurred::;.- did •::.";!" J u r r j - t u r : or t&oeihoii against rii
3cater,, or -iny ciaim ibr die ,oso or emancipation 01:1:
but all such aebrc. obligation::, and claims shall oe m=
and v o i c
iMeithei Sia':;e2"~-v our uivo.o.inf^.r"17 -yewdtud£. except as ...
punishment for crime whereof the party shall have been duly
convicted, snail exist withm one United States, or any place
rjjriecl; co their yrrisaiction.
y.i y. : l ' o w 3 r x a m o r c e a2n«ncinae!i"«:.j
Congress shall '^rv^ y o w e r to enforce thiu article oy approidtc ^eyioiacivji-.
.dMEI^l^NT:
section
t. iCitizensniT;
liQnai protection.]
d. i.xtepresentanves •
yower to reduce appointment
;y 'Disqualification to hold office.]
i. ;Public deot not to be questionec — Debts of the Confederacy ana claims not cc oe paid.;
5. [i J OW^r r.r unrrirr'Q dineildmSllC. •

S e c t i o n 3. rCitiseiasktp — 'Due p r o c e s s af iiaw — Equau.
protection..;
All persons b o m or naturalized in the United States, anc
subject GO che jurisdiction thereof, are citizens of the United
States ana of the State wnerein they reside. No State shall
make or enforce any l a v which shall abridge the privileges c:
immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
S*5£, 2,

S e c t\ [ P o w e r t o ' e n i o r c s aistsnaiGrieiiw-;
The Congress shall have power to endvee. by arjp
legislation, the riro~o.sioiis of :mc article.

oeCLiOii

1. [Eigne 01 citizens to vote — Race
2. 1 Power to enforce amendment.]
S e c t i o n 1* i i i i g i i t oi" c i t i z e n s t o v o t e — i^ace c>T
n o t to
riisqualifv.]
The right of citizens of the United States tc vote shai
denied or aDridged by t h e United States or by any S
account of race, color, or previous condition of oervitui
S e c . 2. [Power x*o e n f o r c e a m e n d m e n t s
The Congress shah have power to eniorce this a n
appropriate legislation.
AMSr ^ M E r T T 1TVI
[ I n c o m e taidl
The Congress snail nave power to lay ana collect za
incomes, from whatever source derived, without app«
ment among the several States, and without regard
census or enumeration.

[Sepreseit£ati*#es — P o w e r tc, r e d u c e a p p o i n t -

Representatives shah be apportioned among the several
States according :c their respective numbers, counting the
whole number of persons in each State, excluding Indians not
taxed. But when the right to vote at any election for the choice
of electors for President and Vice-President of die United
States, Representatives in Congress, the Executive and Judif h members of che .Legislature
cial Officers;
:>cace ™* the
thereof is denied to any of the male inhabitants of such State,
being twenty-one years of age. ana citizens of the United
States, or m any way abridged, except for participation in
rebellion, or other crime, the basis of representation therein
shall be reduced in the proportion which the number of such
male citizens snail near to the whole number of rnaie citizens
cwenxy-one years of age in ouch State.
S e c . S. [ D i s q u a l i f i c a t i o n to moid o m c e . ]
No oerson shall be a Senator or Representative in Congress,
or Elector of President and Vice President, or hold any office,
civil or military, under the United States, or under any State,
who, having previously taken an oath, as a member of Congress, or as an officer of the United States, or as a member of
any State legislature, or as an executive or judicial officer of
anv State, to support the Constitution of the United States,
snail have engaged in insurrection or rebellion against the
same, or given aid or comfort to the enemies thereof. But
Congress may by a vote of two-thirds of each House, remove
such disability.

.AMENDMENT XVH
[ E l e c t i o n of senatorG-1
The Senate of the United States shall be composed f
Senators from each State, elected by the people thereof .
years: and each Senator snail have one vote. The elect,
each State shall have the qualifications requisite for ei<
of the most numerous branch of the State legislatures.
When vacancies happen in t h e representation of any
in the Senate, the executive authority of such State shall
writs of election to fill such vacancies: Provided, Tha
legislature of any State may empower the executive t h e r
make temporary appointments until the people fill the v:cies oy election as the legislature may direct.
This amendment shall not oa so construed as ^0 affec
election or term of any Senator chosen before it becomes as oart of the Constitution.
A M E i ^ M E N T XVIII
[REPEA.IJ^JJJ

— HJ•_

SEE

AMENDMEIV

XXL SECTION 1.3
bection
1. [i'Jaticnal prohibition — intoxicating liquors.]
2. (Concurrent power to enforce amendment.!
3. [Time limit for adoption.!

S e c t i o n I. [ N a t i o n a i • p r o h i b i t i o n — i n t o x i c a t i n g
qnorri,]
[ P u b l i c dehi not t o b s q u e s t i o n e d — Jj<ebts> m
After one year from the ratification of this article
the C o n f e d e r a c y a n c c l a i m s n&i t o he p a i d . ]
The vaiiaitv of the public deot of the United States, authomanufacture, sale, or transportation of intoxicating liqu
rized by law, including debts incurred for payment of pensions
within, the importation thereof into, or the exportation ther
Bee. 4.

:r ruie in whole c* m. par; at any o
allowed as aermea oy stature or *"UJ .

;

.a; oernory; •yiargeo. •'rth a canioOi f l e n s e when .iiere is
ouostantiai evidence to support, ;;ne charge; or
dv persons charged w-fch a :eion;' -^ob? :•;:. probation or
parole;, .n #rme tree on oaii awaiting trial on a previous
teicny charge, wnen there is substantial eyiaence to
support, the new felony charge; or
•.c; persons charged with any other crime, designated
ay statute an one for which bail may ae denied, if there is
substantial e^dence ;,o support tne cn&rge and the court
undo ay ciear ana convincing evidence chat the person
would constitute a substantial danger to any other person
tr co tne community or is like!}7 to flee the jurisdiction of
the court if released on bail.
(2) Persons convicted of a crime are oailabie pending appeal
emy as prescribed ay lav.7.
i98B (Sari S.S.)
I'jSscesstive .j»aaii a n d fkned — ••.j;r?ae',; p u n i s h taenia.!
Successive bail shall not be required; excessive fines snail not
oe imnosed: nor snail cruel ajac: unusudi pumsnments be
inflicted. Persons arrestee or imprisoned snail not be treated
with unnecessary rigor.
lose
bee, U.

3e-i. 10.. ITrial b y jury.]
In capital cases the right of trial by jury shall remain
inviolate. In capital cases the jury shall consist of uweh/e
persons, and in all other feiony cases, tne jury shall consist of
no fewer than eight persons. h\ other cases, the Legislature
shall establish the numoer of jurors by statute, out in no event
shall a jury consist of fewer than four persons. In criminal
cases the verdict snail oe ananimous. In civil cases threefourths of the jurors may hna a "verdict, i i j u r y in civu cases
snail be waived unless demanded.
mm
3<ec. 1L {Coiirxs .open — R e d r e s s W injuries.]
All courts shall be open, and every person, for an injury done
to aim in ais oerson, property or reputation, shall have
remedy oy due course of law, which shall be administered
without denial or unnecessary delay; and no person snail oe
barred from prosecuting or defending before any tribunal m
this State, oy himself or counsel, any civil cause co which he is
a party.
:39s
3e«. i*. ilagirro of ascuLoed peraoMS.l
In criminal prosecutions the accusea shall have the right to
appear and defend in person and by counsel, to demand the
nature and cause of the accusation against him, to have a copy
thereof, to testify in his own benaih GO be confronted by the
witnesses against him, to nave compulsory process to ccmpei
the attendance of witnesses in his own behalf, to have a
speedy public trial by an impartial jury of the county or
district in which the offense is alleged co have been committed,
and the right to appeal in ail cases. In no instance shall any
accused person, before final judgment, be compelled to advance money or fees to secure the rights herein guaranteed.
The accused shall not be compelled to give evidence against
himself; a wife shall not he compelled to testify against her
husband, nor a husband against; his wife, nor snail any person
oe twice put in jeopardy for the same offense.
Where the defendant is otherwise entitled to a preliminary
examination, the function of that examination is limited to
determining whether probable cause exists unless otherwise
provided by statute. Nothing in this constitution shall preclude the use of reliable hearsay evidence as defined by statute

Gfraiiid ;^i-yd
Offenses heretofore required to oe prosecutec r
ment. snail oe prosecute':- -*-* information .aiter exa;
ana commitment oy a m a g i s t r a t e unless the -xamir
waived by the accused with the consent of die 3tav
indictment, witn or without such examination and
ment. The formation of the grand jury .and the oow
duties thereof snail be as prescribed by the .'be^ns'iarav5e<c, Id.

[ U n r e a s o n a b l e searsjaer rerici.eio.e:;! —
a n c e -of warrsuiit;.;
The n g n t of the people to oe secure in their persons,
papers and effects against unreasonable searches and s
shall not be violated: and no warrant shad issue bu
probable cause supported oy oath or affirmation, parti
describing the place to oe searched, ana the person or t;
be seized.
3«<c. 15. [ F r e e d o m m speesb. aiac
No law shall be passed to abridge c
s t r a i n tne freec
speech or of tne press. In all criminal prosecutions lor lii:
truth may be given in evidence to the jury; and if ii.
appear to the jury that the matter charged as libelous ir.
dind was published with good motives, and for justifiable
the party shall be acquitted; ana the jury snail have the
to determine the law and the fact.
3 e c . i€t [No iHiprisoitiinaeiit fcr debt — iDxwepriori*
There shall be no imprisonment lor deer, except m cat
aosconding debtors.
3©c. 17. .iISIectioHG .c& be free -— 8® i d l e r ? y&ct&fE.i
All elections snail be ifee, and no power, era] .y? niiii
shah at any time interfere to prevent the free exercise oo
right of suffrage. Soldiers, in time of war, may voce at. t
post of a u t y in or out of the State, tinder regulations t;
prescribed oy law
SeiJr 10,

[ A t t a i n d e r •— E x p o s t facic« Aawe — In&ircair
contracted
No bill of attainder, ex post facto law, or l^w impairing
obligation of contracts shall be passed.
[Treason d e n n e d • rrooi.;
Treason against the State snail consist only m levying v
against it, or m adhering to its enemies or in giving them £
and comfort. No person shall be conducted of treason unless
the testimony of two witnesses to the same overt act.
it
Sec. 20. [Military s u b o r d i n a t e t o ike eivi! pwwv?*}
The military shall be in strict subordination to the cr.
power, and no soldier in time of peace, shell be quartered ;
any house without the consent of the owner; nor m time of wt
except in a manner to be prescribed by law.
is?
S e s . 21, [Slavery ^Droidid«R.j
Neither slavery nor involuntary servitude, -except as .
punishment for crime, wnereof the party shall have been dui
convicted, shall exist within this State.
189
3ee< 22.. [ P r i v a t e p r o p e r t y for Tyjablis 'iise.'i
Private property shall not be taken or damaged tor public
use without just compensation.
1896
See, 2S« '.Irrevocable ^ a n c M s e s forbiddeii,]
No law shall be passed granting irrevocably any franchise,
privilege or immunity.
1896

UT Code § 58-37-8, Prohibited acts-Penalties.
Utah Code § 58-37-8
W E S T ' S UTAH CODE
TITLE 58. OCCUPATIONS
AND PROFESSIONS
C H A P T E R 37. CONTROLLED
SUBSTANCES
(Information regarding effective
dates, repeals, etc. is provided
subsequently in this document.)
Current through End of 2000 General
Sess.
§ 58-37-8. Prohibited acts-Penalties.
(1) Prohibited acts A~Penalties:
(a) Except as authorized by this chapter, it is
unlawful for any person to knowingly and
intentionally:
(i) produce, manufacture, or dispense, or to
possess with intent to produce, manufacture, or
dispense, a controlled or counterfeit substance;
(ii) distribute a controlled or counterfeit
substance, or to agree, consent, offer, or arrange to
distribute a controlled or counterfeit substance;
(hi) possess a controlled or counterfeit
substance with intent to distribute; or
(iv) engage in a continuing criminal enterprise
where:
(A) the person participates, directs, or engages
in conduct which results in any violation of any
provision of Title 58, Chapters 37, 37a. 37b, 37c,
or 37d that is a felony; and
(B) the violation is a part of a continuing series
of two or more violations of Title 58, Chapters 37,
37a, 37b, 37c, or 37d on separate occasions that
are undertaken in concert with five or more
persons with respect to whom the person occupies
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a position of organizer, supervisor, or any other
position of management.
(b) Any person convicted
Subsection (l)(a) with respect to:

of

violating

(i) a substance classified in Schedule I or II or a
controlled substance analog is guilty of a second
degree felony and upon a second or subsequent
conviction is guilty of a first degree felony;
(ii) a substance classified in Schedule III or IV,
or marijuana, is guilty of a third degree felony, and
upon a second or subsequent conviction is guilty
of a second degree felony; or
(iii) a substance classified in Schedule V is
guilty of a class A misdemeanor and upon a
second or subsequent conviction is guilty of a
third degree felony.
(c) Any person who has been convicted of a
violation of Subsection (l)(a)(ii) or (iii) may be
sentenced to imprisonment for an indeterminate
term as provided by law, but if the trier of fact
finds a firearm as defined in Section 76-10-501
was used, carried, or possessed on his person or in
his immediate possession during the commission
or in furtherance of the offense, the court shall
additionally sentence the person convicted for a
term of one year to run consecutively and not
concurrently; and the court may additionally
sentence the person convicted for an indeterminate
term not to exceed five years to run consecutively
and not concurrently.
* 18226 (d) Any person convicted of violating
Subsection (l)(a)(iv) is guilty of a first degree
felony punishable by imprisonment for an
indeterminate term of not less than seven years
and which may be for life.
Imposition or
execution of the sentence may not be suspended,
and the person is not eligible for probation.
(2) Prohibited acts B-Penalties:
(a) It is unlawful:
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(i) for any person knowingly and intentionally
to possess or use a controlled substance, unless it
was obtained under a valid prescription or order,
directly from a practitioner while acting in the
course of his professional practice, or as otherwise
authorized by this chapter;

degree greater penalty than provided in this
Subsection (2).

(ii) for any owner, tenant, licensee, or person in
control of any building, room, tenement, vehicle,
boat, aircraft, or other place knowingly and
intentionally to permit them to be occupied by
persons unlawfully possessing, using, or
distributing controlled substances in any of those
locations; or

(e) Any person who violates Subsection
(2)(a)(i) with respect to all other controlled
substances not included in Subsection (2)(b)(i),
(ii), or (iii), including less than one ounce of
marijuana, is guilty of a class B misdemeanor.
Upon a second conviction the person is guilty of a
class A misdemeanor, and upon a third or
subsequent conviction the person is guilt}7 of a
third degree felony.
(f) Any person convicted of
Subsection (2)(a)(ii) or (2)(a)(iii) is:

violating

(iii) for any person knowingly and intentionally
to possess an altered or forged prescription or
written order for a controlled substance.

(i) on a first conviction, guilty of a class B
misdemeanor;

(b) Any person convicted of
Subsection (2)(a)(i) with respect to:

violating

* 18227 (ii) on a second conviction, guilty7 of a
class A misdemeanor; and

(i) marijuana, if the amount is 100 pounds or
more, is guilty of a second degree felony;

(iii) on a third or subsequent conviction, guilty
of a third degree felony.

(ii) a substance classified in Schedule I or II,
marijuana, if the amount is more than 16 ounces,
but less than 100 pounds, or a controlled
substance analog, is guilty of a third degree
felony; or
(iii) marijuana, if the marijuana is not in the
form of an extracted resin from any part of the
plant, and the amount is more than one ounce but
less than 16 ounces, is guilty of a class A
misdemeanor.
(c) Any person convicted of violating
Subsection (2)(a)(i) while inside the exterior
boundaries of property occupied by any
correctional facility as defined in Section 64-13-1
or any public jail or other place of confinement
shall be sentenced to a penalty one degree greater
than provided in Subsection (2)(b).
(d) Upon a second or subsequent conviction of
possession of any controlled substance by a
person, that person shall be sentenced to a one

(3) Prohibited acts C-Penalties:
(a) It is unlawful for any person knowingly and
intentionally:
(i) to use in the course of the manufacture or
distribution of a controlled substance a license
number which is fictitious, revoked, suspended, or
issued to another person or, for the purpose of
obtaining a controlled substance, to assume the
title of. or represent himself to be. a manufacturer,
wholesaler, apothecary, physician, dentist,
veterinarian, or other authorized person;
(ii) to acquire or obtain possession of, to
procure or attempt to procure the administration
of, to obtain a prescription for, to prescribe or
dispense to any person known to be attempting to
acquire or obtain possession of, or to procure the
administration of any controlled substance by
misrepresentation or failure by the person to
disclose his receiving any controlled substance
from another source, fraud, forgery, deception,
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subterfuge, alteration of a prescription or written
order for a controlled substance, or the use of a
false name or address.
(in) to make am false or forged prescription or
written order for a controlled substance, or to utter
the same, or to alter any prescription or written
order issued or written under the terms of this
chapter, or
(IV) to make, distribute, or possess any punch,
die, plate, stone, or other thing designed to print,
imprint, or reproduce the trademark, trade name,
or other identifying mark, imprint, or device of
another or any likeness of any of the foregomg
upon any drug or contamer or labeling so as to
render any drug a counterfeit controlled substance
(b) Any person convicted of violating
Subsection (3)(a) is guilty of a third degree felony
(4) Prohibited acts D-Penalties
(a) Notwithstanding other provisions of this
section, a person not authorized under this chapter
who commits any act declared to be unlawful
under this section, Title 58, Chapter 37a, Utah
Drug Paraphernalia Act, or under Title 58,
Chapter 37b, Imitation Controlled Substances
Act, is upon conviction subject to the penalties
and classifications under Subsection (4)(b) if the
act is committed
(I) m a public or private elementary or
secondary school or on the grounds of any of
those schools,
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care facility,
(v) in a public park, amusement park, arcade, or
recreation center,
(vi) m a church or synagogue,
(vu) m a shoppmg mall sports facility, stadium,
arena, theater, movie house, playhouse, or parking
lot or structure adjacent thereto,
(vm) m a public parking lot or structure,
(IX) within 1.000 feet of any structure, facility,
or grounds mcluded m Subsections (4)(a)(i)
through (vm), or
(x) m the immediate presence of a person
younger than 18 years of age, regardless of where
the act occurs
(b) A person convicted under this Subsection
(4) is guilty of a first degree felonv and shall be
imprisoned for a term of not less than five years if
the penalty that would otherwise have been
established but for this subsection would have
been a first degree felony
Imposition or
execution of the sentence ma> not be suspended,
and the person is not eligible for probation
(c) If the classification that would otherwise
have been established would have been less than a
first degree felony but for this Subsection (4), a
person convicted under this Subsection (4) is
guilty of one degree more than the maximum
penalty prescribed for that offense

* 18228 (m) m those portions of any building,
park, stadium, or other structure or grounds which
are, at the time of the act, bemg used for an
activity sponsored by or through a school or
institution under Subsections (4)(a)(i) and (n),

(d) It is not a defense to a prosecution under this
Subsection (4) that the actor mistakenly beheved
the individual to be 18 years of age or older at the
time of the offense or was unaware of the
individual's true age, nor that the actor mistakenly
believed that the location where the act occurred
was not as described m Subsection (4)(a) or was
unaware that the location where the act occurred
was as described m Subsection (4)(a)

(iv) m or on the grounds of a preschool or child-

(5) Any violation of this chapter for which no

(u) m a public or private vocational school or
postsecondary institution or on the grounds of any
of those schools or institutions,
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penalty is specified is a class B misdemeanor
(6) (a) Any penalty imposed for violation of this
section is m addition to. and not in lieu of, am
civil or administrative penalty or sanction
authorized by law
(b) Where violation of this chapter violates a
federal law or the law of another state, conviction
or acquittal under federal law or the law of another
state for the same act is a bar to prosecution m
this state
(7) In an> prosecution for a violation of this
chapter, evidence or proof which shows a person
or persons produced, manufactured possessed,
distributed, or dispensed a controlled substance or
substances, is prima facie evidence that the person
or persons did so with knowledge of the character
of the substance or substances
* 18229 (8) This section does not prohibit a
veterinarian, m good faith and in the course of his
professional practice only and not for humans,
from prescribing, dispensing, or administering
controlled substances or from causmg the
substances to be administered by an assistant or
orderly under his direction and supervision
(9) Civil or criminal liability may not be
imposed under this section on

(a) an} person registered under the Controlled
Substances Act who manufactures, distributes, or
possesses an imitation controlled substance for
use as a placebo or investigational new drug b\ a
registered practitioner m the ordinaiy course of
professional practice or research, or
(b) any law enforcement officer actmg m the
course and legitimate scope of his employment
(10) If any provision of this chapter, or the
apphcation of any provision to any person or
circumstances, is held invalid, the remainder of
this chapter shall be given effect without the
invalid provision or application
Amended by Laws 1991 c 80 Laws 1991 c 198 Laws
1991 c 268 Laws 1995 c 284 § 1 eff May 1 1995
Laws 1996 c 1 § 8 eff Jan 31 1996 Laws 1997 c 64 §
6 eff Mav 5 1997 Laws 1998 c 139 § 1 eff May 4
1998 Laws 1999 c 12 § 1 eff Mav 3 1999 Laws 1999
c 303 §1 eff May 3 1999

WEST'S UTAH CODE
TITLE 58. OCCUPATIONS AND
PROFESSIONS
CHAPTER 37. CONTROLLED
SUBSTANCES
Search this disc for cases citmg this section
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Utah Code § 58-37a-5
WEST'S UTAH CODE
TITLE 58. OCCUPATIONS
AND PROFESSIONS
CHAPTER 37A. DRUG
PARAPHERNALIA
(Information regarding effective
dates, repeals, etc. is provided
subsequently in this document.)
Current through End of 2000 General
Sess

§ 58-37a-5. Unlawful acts
(1) It is unlawful for any person to use, or to
possess with mtent to use, drug paraphernalia to
plant propagate, cultivate, grow, harvest
manufacture, compound, convert, produce,
process, prepare, test, analyze, pack, repack, store,
contain, conceal, inject mgest, inhale or otherwise
introduce a controlled substance mto the human
body m violation of this chapter Any person who
violates this subsection is guilty of a class B
misdemeanor
(2) It is unlawful for any person to deliver,
possess with mtent to deliver, or manufacture with
mtent to dehver, any drug paraphernalia, knowing
that the drug paraphernalia will be used to plant,
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propagate, cultivate, grow, harvest, manufacture,
compound, convert, produce, process, prepare,
test, analyze, pack, repack, store, contain, conceal,
inject mgest. inhale, or otherwise introduce a
controlled substance mto the human body in
violation of this act Any person who violates this
subsection is guilty of a class A misdemeanor
(3) Any person 18 years of age or over who
delivers drug paraphernalia to a person under 18
years of age who is three years or more younger
than the person making the deliver} is guilty of a
third degree felony
(4) It is unlawful for any person to place m this
state m an> newspaper, magazme, handbill, or
other publication an\ advertisement, knowing that
the purpose of the advertisement is to promote the
sale of drug paraphernalia
Any person who
violates this subsection is guilty of a class B
misdemeanor
As enacted by Chapter 76 Laws of Utah 1981

WEST'S UTAH CODE
TITLE 58. OCCUPATIONS AM)
PROFESSIONS
CHAPTER 37A. DRUG
PARAPHERNALIA
Search this disc for cases citing this section
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Utah Code § 78-2a-3
WEST'S UTAH CODE
TITLE 78. JUDICIAL CODE
PARTI. COURTS
CHAPTER 2A. COURT OF
APPEALS
(Information regarding effective
dates, repeals, etc. is provided
subsequently in this document.)
Current through End of 2000 General
Sess.

§ 78-2a-3. Court of Appeals jurisdiction
(1) The Court of Appeals has jurisdiction to
issue all extraordinary writs and to issue all writs
and process necessary:
(a) to carry into effect its judgments, orders,
and decrees; or

(ii) a challenge to agency action under Section
63-46a-12.il
(c) appeals from the juvenile courts;
(d) interlocutory appeals from any court of
record in criminal cases, except those involving a
charge of a first degree or capital felony;
(e) appeals from a court of record in criminal
cases, except those involving a conviction of a
first degree or capital felony;
(f) appeals from orders on petitions for
extraordinary writs sought by persons who are
incarcerated or serving any other criminal
sentence, except petitions constituting a challenge
to a conviction of or the sentence for a first degree
or capital felony;
(g) appeals from the orders on petitions for
extraordinary writs challenging the decisions of
the Board of Pardons and Parole except in cases
involving a first degree or capital felony;

(b) in aid of its jurisdiction.
(2) The Court of Appeals has appellate
jurisdiction, including jurisdiction of interlocutory
appeals, over:
(a) the final orders and decrees resulting from
formal adjudicative proceedings of state agencies
or appeals from the district court review of
informal adjudicative proceedings of the agencies,
except the Public Service Commission, State Tax
Commission, School and Institutional Trust Lands
Board of Trustees, Division of Forestry, Fire and
State Lands actions reviewed by the executive
director of the Department of Natural Resources,
Board of Oil, Gas, and Mining, and the state
engineer;

(h) appeals from district court involving
domestic relations cases, including, but not limited
to, divorce, annulment, property division, child
custody, support, visitation, adoption, and
paternity;
*28343 (i) appeals from the Utah Military
Court; and
(j) cases transferred to the Court of Appeals
from the Supreme Court.

(b) appeals from the district court review of:

(3) The Court of Appeals upon its own motion
only and by the vote of four judges of the court
may certify to the Supreme Court for original
appellate review and determination any matter
over which the Court of Appeals has original
appellate jurisdiction.

(i) adjudicative proceedings of agencies of
political subdivisions of the state or other local
agencies; and

(4) The Court of Appeals shall comply with the
requirements of Title 63, Chapter 46b,
Administrative Procedures Act, in its review of
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